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CROSS-EXAMINATION 

 
Cross-examination is arguably one of the most difficult trial skills to 

master due to the unpredictability of testimony and difficult witnesses. 
In the courtroom, you never really know how the testimony will roll out 
until it does. There are frequently unexpected little surprises and twists 
that come to light. Witnesses forget things, go off script, embellish, and 
lie. Some are quiet and timid while others are hostile and angry. In 
addition, the witness’s testimony can vary from out-of-court statements, 
requiring the examiner to “impeach” the witness with the 
inconsistencies. One of the hardest skills to master related to cross-
examination is the ability to control the witness—to force the witness to 
answer only the question asked without elaboration or gratuitous 
comment. It is this dynamic nature of witness testimony that can make 
cross-examination interesting, to say the least. It requires counsel to 
truly think on your feet and to quickly adapt the questioning in light of 
the changing testimony.  

Cross-examination permits “not only of testing the recollection and 
sifting the conscience of the witness, but of compelling him to stand 
face to face with the jury in order that they may look at him, and judge 
by his demeanor upon the stand and the manner in which he gives his 
testimony whether he is worthy of belief.” (California v. Green (1970) 
399 U.S. 149, 158, 90 S.Ct. 1930; People v. Roldan (2012) 205 
Cal.App.4th 969, 978.) “The purpose of the cross-examination is to sift 
his testimony and weaken its force, in short, to discredit the direct 
testimony. Thus, not only the presumable bias of the witness for the 
opponent's cause, but also his sense of reluctance to become the 
instrument of his own discrediting, deprive him of any inclination to 
accept the cross-examiner's suggestions unless the truth forces him to.” 
(People v. Spain (1984) 154 Cal.App.3d 845, 853.)  

Cross-examination involves the questioning of your adversary’s 
witnesses, who will generally have nothing good to say about your case 
and who are often biased and uncooperative. If done well, cross-
examination can undermine a witness’s credibility and win cases. On 
the other hand, if done poorly, it has the potential to backfire and do 
more harm than good.  

The perils of cross-examination were quite aptly stated by John 
Henry Wigmore, the original author of the leading American text on 
evidence, who lamented, “Cross-examination is the greatest legal 
engine ever invented for the discovery of truth. You can do anything 
with a bayonet except sit on it. A lawyer can do anything with cross-
examination if he is skillful enough not to impale his own cause upon 
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it.” Another famous trial lawyer wrote, “Cross is not a fishing expedition 
in which you uncover new surprises at the trial. In cross-examination, 
as in fishing, nothing is more ungainly than a fisherman pulled into the 
water by his catch.” (Louis Nizer, My Life in Court, 1961, p. 79.)  

The takeaway from these admonitions is that trial lawyers should 
always approach cross-examination with caution. However, for those 
who prepare properly and employ some basic strategies and tactics, 
cross-examination can be a powerful and persuasive courtroom tool. 
This chapter will cover the mechanics of cross-examination and some 
basic rules, while Chapter Eight, Impeachment, will discuss how to use 
cross-examination to successfully impeach a witness.   
 
Organization and Preparation 

 
Like many other aspects of a trial, preparation is the key to 

successful cross-examination. With the modern rules of discovery and 
civil procedure, before the first day of trial arrives you should know who 
your opponent’s witnesses are and the general substance of their 
testimony. The day of “surprise” witnesses are long gone. The trial 
lawyer’s first task, therefore, is to obtain and organize the prior 
statements of each witness you intend to cross-examine. This includes 
deposition testimony, interrogatories, declarations, interviews, 
pleadings, and prior testimony. Important passages should be tabbed 
and/or highlighted for easy and quick reference. For important 
witnesses, a more detailed summary or outline of the witness’s 
statement(s), with notes of where specific important passages are 
located, is important. For lengthy depositions, an index may be 
necessary. Before you can develop a strategy for the cross-
examination, you must first know the full content of all the witness’s 
statements. Being organized is half the battle. 

 
 
 
 
 

 
 
 
 
Plan of Attack  

 
Once the materials are organized, the next most important task is 

to develop a plan of attack, a short list of defined specific objectives to 

Trial Tip: Having the witness’s prior statements at your fingertips 

and organized is important for cross-examination. If a witness deviates 
from an earlier statement, the trial attorney must be able to quickly find 
that passage to confront the witness with the inconsistency. 
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be accomplished by the examination. No cross-examination should 
ever begin unless there is a reason or an objective. Inexperienced or 
unprepared lawyers tend to launch into cross-examination without a 
plan or clear objective. They feel compelled to cross-examine a witness 
concerning nearly every fact related during the direct examination, 
thereby giving the witness yet another opportunity to retell their version 
of the facts a second time. This mode of questioning essentially allows 
the witness to “ring the bell” one more time, or worse, permits the 
witness to even expand on the direct testimony. When questioning is 
done in this manner, whatever helpful facts are established during 
cross-examination are lost because so much extraneous or unhelpful 
information is elicited as the witness basically repeats the damaging 
direct testimony. Good cross-examiners, on the other hand, focus their 
questions only on a specific area or topic with the objective of 
establishing facts helpful only to the examiner’s case. When the 
examiner achieves those objectives, the questioning ceases.      

 
 

 
 

 
 
 

 
 
There are two basic objectives of cross-examination: (1) to 

undermine (impeach) the credibility of the witness and/or (2) to highlight 
facts which are either helpful to your case or damaging to your 
opponent’s case. If neither of these two basic purposes can be 
achieved from the examination, then counsel should consider asking 
no questions.  

Nearly every witness will have at least some weakness. Consider 
where those weaknesses lie and come up with a strategy. It might be 
something minor, such as the witness is related to a party and exposing 
that relationship might show a bias, or it might be something major, 
such as the witness is lying. Create a laundry list of the weaknesses 
and the objectives you hope to accomplish before formulating the actual 
questions to ask. Having a well-defined set of objectives before you 
begin the examination will help you to properly frame the questions and 
to stay on task.  

If one of your objectives is to cause the witness to break down and 
admit to a lie or even acknowledge a mistake, forget about it. It almost 
never happens. There will be no Perry Mason moment in a real 

Trial Tip: Stick to your planned objectives, and when you achieve 

them, sit down. Every experienced trial lawyer has experienced that 
awful moment when he or she asked one question too many and the 
witness gave an unexpected and damaging answer. Don’t be tempted 
to go for the coup de grâce.  
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courtroom. This is because no matter how compelling the evidence is 
to the contrary, people simply do not like to admit they are wrong, 
especially in a courtroom full of people. When backed into a corner and 
confronted with a mistake, inconsistency, or inaccuracy, most 
witnesses will merely attempt to explain it away by providing further 
explanation or elaboration.  
 
 
 
 
 
 
 
Short and Concise 

 
Once you have identified your objectives, the next task is to 

formulate the questions. The best cross-examination is concise and 
surgical. Get in, elicit the facts you are after, and get out. Cross-
examining a witness for hours or days concerning inconsequential 
points or minutia will only serve to dilute the strength of the facts 
established that are helpful to your case.  

It has been my experience that often the cross-examination is too 
long. Generally, in every trial there are only two or three key contested 
issues, and sometimes even fewer. Often the parties will agree on 
almost every issue with the exception of one or two. These contested 
issues or facts are where the cross-examination has to be focused. If 
you waste too much time covering uncontested ground, the importance 
of what you are trying to establish will be lost on the jury. Once again, 
remember that when examining any witness you are up against the 
game clock, which is the juror’s limited attention span. Use your time 
wisely.  

One of the preeminent experts on cross-examination techniques, 
the late professor of law, Irving Younger, described the concise nature 
of cross-examination this way: “I like to imagine that the juror has in his 
or her head a cup that can contain information. When we start the cross-
examination we are pouring information into the cup. But, it’s a small 
cup and it fills up quickly. And once it’s filled up, nothing more will go in. 
So anything more that you try to do is a waste. But it’s worse than that! 
If you try to put more into the cup that is already filled, guess what? It 
tips over and it spills out, so that it’s empty, and they remember 
nothing.” 

Trial Tip: Prepare a written outline of questions to be covered during 

cross-examination. Trying to cross-examine on the fly is very difficult 
and often backfires.  
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 Professor Younger’s point is that every question asked during 
cross-examination should mean something. Too many lawyers flounder 
around by asking meaningless questions or covering the same ground 
covered during the direct.  

  
 
 

 
 
 
Stick to the Plan – Save it for Closing   

 
Every case should be prepared and tried with the closing argument 

in mind, including cross-examination. An important objective of cross-
examination is to draw out facts and circumstances that undermine the 
witness’s credibility, for example, facts that show the witness is biased. 
However, rather than confront or accuse the witness of being biased 
while on the stand, a better strategy might be to subtly establish the 
foundational facts which tend to show that, and then later during 
argument, draw the ultimate conclusions for the jury, namely, that the 
witness should be discredited and here’s why. If you are too direct, the 
witness may attempt to explain it away and steal your thunder. During 
argument, if you call out the witness as a liar or biased, the witness is 
not there to talk back, so to speak. Similarly, when establishing an 
inconsistent statement, you may want to lay the groundwork for the 
inconsistency, e.g., show what was said then and now, but rather than 
accusing her directly of changing the story, which allows her the 
opportunity to explain it away, save that accusation for argument.  

A mistake some lawyers make occurs when they initially score 
some good points during cross-examination, such as eliciting facts that 
suggest the witness has a bias, then rather than ending the questioning 
when the point is made, they go for the coup de grâce. They ask one 
question too many, thereby permitting the witness the opportunity to 
explain it all away. The annals of courtroom testimony are replete with 
examples where attorneys should have ended their cross-examination 
after achieving their objectives, but instead yielded to the temptation to 
keep going. The end result of too many questions is often an 
unanticipated answer or the ringing of the proverbial bell just one more 
time. Resist the temptation to keep asking questions hoping for an 
admission or concession.  

Another peril of continuing to press is the possibility of an 
unintended or unforeseen answer. This situation occurs most often 
when counsel ventures into uncharted waters and asks a witness to 

Trial Tip: A rehash of the direct testimony is not good cross-

examination.  
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Trial Tip:  Ask a question that you don’t know the answer to; expect 

a surprise answer that you may not like. 

 

explain something when the answer in unknown. "Don’t ask a question 
that you don’t know the answer to" is the maxim taught in every law 
school trial advocacy class in America, but it is surprising how 
frequently trial lawyers still continue to violate the basic rule and get 
burned. This is where examiners impale themselves with their own 
swords, as forewarned by Professor Wigmore.  
 
 
 
 
 
 
“No Questions, Your Honor.”  

 
If testimony during the direct examination was largely irrelevant or 

inconsequential to the contested issues, what better method to 
telegraph that fact to the jury than to announce with a shrug, “No 
questions, Your Honor.” However, for less experienced lawyers, it can 
be hard to let any witness go by without at least one question. Some 
trial lawyers feel compelled to cross-examine concerning immaterial or 
uncontested matters, which thereby permits the witness the opportunity 
to basically go back over the useless material once again. In the 
meantime, the jurors are watching. If you cross-examine a witness 
concerning irrelevant information, some jurors may think it must be 
important because you appeared to think it was! If the testimony does 
no harm, consider “No questions.” Later, during your closing argument, 
you can explain to the jury the lack of importance of the witness’s 
testimony and why you chose not to ask any questions. In the end, the 
jurors will appreciate that you are no nonsense, and it bolsters your 
credibility.  

 
Leading Questions   

 
During direct examination, the witness was permitted to essentially 

relate facts or information in a narrative format. During cross-
examination, however, the examiner is going to focus the jury on only 
selected portions of that story and only certain facts the examiner 
desires to highlight. The examiner, and not the witness, is in control. 
Leading questions are the primary tool the trial lawyer will use to 
accomplish this task. A question is “leading” if it “suggests to the witness 
the answer the examining party requires.” (People v. Williams (1997) 
16 Cal.4th 635, at p. 672.) Good cross-examination uses leading 
questions to force the witness to answer only the questions posed, no 
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more and no less. The basic elements of a well-crafted leading question 
are:  

 
1. Short, simple, and concise – Each question must be short and 

concise, requiring the witness to admit or deny only one 
statement of fact at a time. Use simple words and phrases. Long, 
drawn out questions, even if followed with a tag line, not only 
invite confusion, but are also susceptible to objection by 
opposing counsel as “compound” or “vague.” Worse yet, such a 
question may permit the witness to make a lengthy explanation. 
Keep it simple.  
 

Examples of simple, concise questions: 
 
“You own a cell phone, right?”  
“You used your cell phone to send and receive text messages, 
correct?” 
“That’s how you communicated with your daughter mainly, via 
text message,  
    isn’t that right?” 
“Now, at the time of the accident, the cell phone was with you in 
the car,  
   wasn’t it?” 
“If fact, it was on your lap, wasn’t it?” 
“You were on your way to pick up your daughter, weren’t you?” 
“And running late, correct?” 
“Isn’t it true that she was supposed to have texted you, but she 
hadn’t? 
“So, so as you were driving, you were waiting for her text, right?” 
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Examples of poorly worded questions:  
 

“You were running late, which is why you had your cell on 
your lap, so    
   you could see her text while you were driving?” 
 
(This question contains several statements of fact and 
cannot be answered easily with a “yes” or “no,” which will 
permit the witness to make an explanative answer.)  
 
“Why did you have your cell phone on your lap?  
 
(This question essentially gives the witness carte blanche to 
say anything.)  

 
2. Witness affirms or denies – The object is to force the witness 

to either confirm or deny the statement of fact or information 
propounded by the examiner. Typically, the question requires 
the witness to answer with a “yes” or “no.” The most common 
method is to use a simple “tag line” at the end or at the beginning 
of the facts stated.  

 
a. (Beginning) “Isn’t it true, the light was red when you 

approached the intersection?”  
 

b. (End) “The light was red when you approached the 
intersection, wasn’t it?” or “…isn’t that true?” or 
“…correct?” or “…right?” 

 
c. More experienced lawyers can do this without a tag line 

by simply using the inflection of their voice to indicate it is 
a question. 

 
d. Avoid tag lines that create confusion or create double 

negatives. Example: “…Is it not true, that the light was red 
as you approached the intersection?”  

 
Without a Tag Line  

Sometimes, the use of the same or similar tag lines repeated over 
and over becomes distracting and even annoying to the jury. Some trial 
lawyers are good at propounding the statement of fact without the use 
of a tag line just by using voice inflection. A good technique is to mix it 
up a little. Example:  
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Counsel: “As you approached the intersection, you had your cell 
phone in your lap?”  
Witness: “Yes.” 
Counsel: “You knew someone had just sent you a text?” 
Witness: “Yeah.”  
Counsel: “You were curious who was texting?” 
Witness: “Well, yeah, I guess, but I didn’t check.”  
Counsel: “Thank you, Mrs. Jones, but the question was whether 
you were curious. You were wondering who it was that had just 
texted you, isn’t that true?”  
Witness: “Yes.” 

  
 
 
 
 
 
Logical Progression 

 
There must be some logic to the order of examination. During 

preparation while thinking about your objectives, consider how to 
design the examination to get from point A to point B. Where to start 
and where to end? The primary consideration is always an examination 
the jurors can follow. If the examination skips around from topic to topic 
or does not follow some logical path, the effectiveness is lost, as are 
the jurors.  

One effective method of cross-examination is to start general and 
then work towards the specific. This permits the examiner to first lock 
in the witness regarding the uncontroverted foundational facts, and then 
move slowly inward towards the area of controversy. For example, first 
establish the nature of the relationship between a witness and a party, 
e.g., husband and wife, before moving towards questions that suggest 
the witness is biased because of that fact. In essence, the examiner 
surrounds the witness with a wall of foundational facts to prevent or 
foreclose any potential avenues of escape, such as a denial or an 
excuse. Example: 

 
(Preliminary, uncontested facts.) 
Counsel: “Mrs. Jones, you are nearsighted, aren’t you?” 
Counsel: “In fact, prior to the accident, you had been to an 
optometrist about your eyesight, hadn’t you?” 

Trial Tip: The most common technical problem associated with poor 

cross is the question is too long. Generally, the shorter the statement of 
fact, the better. 
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Counsel: “The eye doctor prescribed glasses or contacts to 
wear, didn’t he?” 
Counsel: “Isn’t it true that without your glasses, it’s difficult for 
you to see very well when it’s dark?” 
 
(These questions establish the condition of the witness’s eyes 
generally, before any specific questions whether her eyesight 
affected her ability to see that night.) 
Counsel: “Now, Mrs. Jones, when the accident occurred it was 
dark out, wasn’t it?” 
Counsel: “And at the time of the accident you were not wearing 
your glasses, were you?” 

 
 
 
 

 
  

 
 
  

 
Use of Non-leading Questions  

 
Although the general rule is to use only leading questions during 

cross-examination, as with any rule there are always exceptions. There 
can be circumstances where it might be helpful to flesh out factual 
details using more open-ended questions. Generally, this occurs when 
the questions concern less contested matters. For example, questions 
related to distances, positions, or locations might be explored by simply 
asking the witness to “explain” or provide more detail, without the use 
of leading questions. Similarly, open-ended questions requesting the 
witness to explain or clarify something from the direct testimony might 
be fine as long as you are confident the answer will not hurt you.  

 
The Devil is in the Detail  
 

The use of open-ended questions can also be very effective when 
the examiner believes the witness’s testimony is patently false. Pointed 
questions requesting a witness to explain or provide greater detail can, 
in many instances, demonstrate the falsity of the testimony. It requires 
the lie to become more complex, which in turn can cause difficulty for 
the witness to create facts on the spot. Details can also highlight 

Trial Tip: An effective tactic for cross is to begin at the weakest or 

most vulnerable point of the testimony, e.g., an inconsistency or other 
damaging evidence. In other words, come out swinging. This often 
causes the witness to tighten up and to react defensively. Close the 
examination similarly.  
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inconsistencies or incredulous scenarios. “The devil is in the detail” is 
an adage experienced trial lawyers know well. Some witnesses will lie 
by incorporating as much truth as possible and lie only where 
necessary. Requiring the witness to provide extreme detail on the 
fabricated portions of the story is where inconsistencies and falsities 
can be revealed.  

For example, in the murder trial of People vs. Mariet T. Ford, a 
former college football star was accused of murdering his pregnant wife 
and son. Ford testified in his own defense and provided a factually 
complicated alibi. The prosecutor (the author) initially used leading 
questions during cross-examination to pin Ford down on damaging 
facts, such as his extramarital affairs. However, concerning his actions 
in the home on the morning of the murders, the prosecutor asked many 
open-ended questions requiring him to provide much detail. It was the 
incredulity of his complex and detailed story that ultimately convicted 
him.  
 
What Not to Ask  

 
Unless you are willing to turn over control to the witness, there are 

certain words or phrases that a cross-examiner should generally never 
use when questioning about contested issues. Two words that give a 
witness virtual carte blanche are, “Why?” and “How?” If you ask a 
witness to explain “why” or “how” something happened, you have just 
permitted the witness to say virtually anything. Other similar words or 
phrases are just as bad, for example, “what happened” … “explain” … 
”tell us” ... “please describe”…“clarify.” All these words permit the 
witness to answer at will. For the same reason, also to be avoided are 
questions that call for the witness to give an opinion or to explain what 
they were thinking. The bottom line is to avoid any question that permits 
the witness to provide a lengthy explanation. This is why the use of 
tight, well-crafted leading questions is so important. However, it is 
sometimes easier said than done. Even the most veteran trial lawyers 
have experienced that helpless feeling at least once in their career 
when a witness has launched into a rambling diatribe of damaging 
testimony because counsel asked the question that permitted the 
answer. In this situation, all the trial lawyer can do is to sit there 
helplessly and think to him or herself, “Why did I ask that stupid 
question?!” Example:  
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Counsel: “Mrs. Jones, you were interviewed by a police officer 
while at the scene of the accident, were you not?”  
Witness:  “Yes.” 
Counsel: “And, the officer asked you questions about what had 
happened, isn’t that true?”  
Witness: “Yes.”  
Counsel: “And you answered his questions truthfully, correct?” 
Witness: “Yes, the best I could.”  
Counsel: “Then why didn’t you tell the officer that you had the 
green light, as you have testified today in court?”  
Witness: “Well, I tried to, but he wouldn’t listen. He was in a 
hurry. He said he had to go to another accident quickly and so 
he just scribbled a few notes and left. I mean, I told him 
everything that happened, but apparently, he didn’t write it down 
because he was too busy.” 

 
(In this situation, the cross-examiner lost control by permitting the 
witness to explain away any discrepancy.) 

 
 
 
 
 
 
 
 

 
 
Use of Exhibits  

 
The strategic use of exhibits such as photographs or diagrams, 

during cross-examination can be very effective to establish a fact or to 
clarify a point. For example, requesting that an eyewitness to an 
accident mark on an aerial photograph or diagram of the intersection 
where he or she was located at the time of the accident may reveal the 
witness was not as close as described. Many witnesses are poor judges 
of distances, and conditions and pictures are a good tool to clarify. 
However, the effective use of exhibits takes some pre-planning. Good 
trial lawyers will have considered beforehand the best time to produce 
the exhibit, how the exhibit will be displayed, and how the witness will 
be instructed to mark on the exhibit.  

 

Trial Tip: A tactic for cross-examination is to inquire what the 

witness has reviewed or used to “refresh” memory prior to 
testifying. It may reveal writings that were previously unknown, e.g., 
personal notes, such as a diary or an undisclosed report. Anything 
the witness has reviewed in preparation for testimony must be 
produced upon demand. (EC § 771; FRE 612, see p. 67.)  

 

PCBA 2019 Spring MCLE -  13



14 

 

Counsel: “Mrs. Jones, showing you exhibit forty-seven, do you 
recognize this as a photograph of the intersection of Lincoln Way 
and Maple Street?” 
Witness: “Yes.”  
Counsel: “Do you see where you were standing just before the 
accident occurred?” 
Witness: “Yes, I was right over there [indicating], standing on the 
sidewalk.”  
Counsel: “You’re pointing to the top right-hand portion of the 
photograph, at the sidewalk on the north side of the street, is that 
correct?” 
Witness: “Yes.”  
Counsel: “Using this blue marker, I’m going to mark on exhibit 
forty-seven your initials, GH1, right here on the sidewalk. Did I 
accurately mark where you were standing when the accident 
occurred?” 
Witness: “Yes.”  
Counsel: “Okay. Thank you. You testified that moments before 
the accident, you looked up and saw a blue car traveling north 
on Lincoln, is that correct?”  
Witness:  “Yes.”  
Counsel: “Referring to exhibit forty-seven again, can you point to 
where you first saw the blue car, the location of the car when you 
first saw it?” 
Witness: “It was coming down Lincoln Way right here [indicating] 
and then passed into the intersection.”  
Counsel: “You pointed on the photograph to Lincoln Way just 
before the limit line for the intersection. Is that correct?”  
Witness: “Yes.”  
Counsel: “That’s where you first saw the blue car?” 
Witness: “Yes.” 
Counsel: “Okay, using the blue marker, I’m going to put the 
initials BC for blue car, where you indicated. Did I mark it 
correctly?” 
Witness: “Yes.” 

 
(Notice that the examiner is the one doing the actual marking, which 
helps to keep the markings clear and simple. There is no requirement 
that the witness must do the actual marking so long as the witness 
confirms the markings are correctly placed. Also note that the examiner 
is stating out loud where the witness was pointing. This makes a good 
record.)  
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Witness Control 

 
Maintaining witness control is the name of the game for good cross-

examination. The examiner, and not the witness, should be in control 
at all times, meaning the witness must answer only the questions the 
examiner propounds and not provide any other information unless 
requested. However, maintaining control is often easier said than done. 
Some witnesses are openly combative, hostile, and noncompliant, 
while others will refuse to be pinned down by dodging and weaving their 
way around each question. One of the most common responses of a 
witness, and one which the examiner is attempting to avoid, is to 
answer the question but then attempt to add further explanation or 
embellishment beyond what was requested. Preventing the witness 
from providing an explanation or a narrative response to a question that 
required only a “yes” or “no” response is one of the most challenging 
tasks for the cross-examiner. For example:  
 

Counsel: “The light was red as you approached the intersection, 
wasn’t it?” 
Witness: “Well, yes, but I knew it was going to turn green. I think 
there was something wrong with the light.”  
 
Some professional-type witnesses, specifically expert 
witnesses, are very adept at either not answering the question 
or answering followed by an unresponsive editorial comment. 
Like a politician, it can be hard to pin them down. 

  
Counsel: “Doctor, you are aware that Mrs. Jones had a 
preexisting injury to her lower back?” 
Witness: “That preexisting injury was seven years ago and not 
the cause of  
the pain she is now experiencing.” 

 
When the witness is permitted to expand on or volunteer more 

information than requested, control is lost. To keep control, the first 
tactic is to use only well-crafted leading questions, meaning short and 

Trial Tip: Enlarge or display the exhibit sufficiently so that every juror 

can see clearly as you request the witness to identify certain locations 
or items on the exhibit. Laser pointers work great. If the exhibit is to be 
marked or drawn on, keep the symbols used simple and logical, e.g., 
the witness’s initials.  
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precise. If the question itself is faulty, e.g., compound, vague, or open-
ended, then you’ve lost control right from the beginning and many 
witnesses will exploit that opening if given half a chance. However, 
even if you use the most carefully constructed leading questions, there 
will always be noncompliant witnesses requiring you to respond in 
some manner.  

 
Nip it in the Bud 

 
The very first time the witness misbehaves, you need to react as 

soon as the infraction occurs. Whether it is an admonition or a repeating 
of the question, the witness needs to know the rules. This helps set the 
tone and lets the witness know who is in charge. Do not wait and let the 
witness get away with it for five minutes before you finally decide to do 
something. Begin your training of the witness with the least show of 
force, so to speak, and then ratchet it up from there.  

 
 
 

 
 
 
 
Repeat and Admonish 

 
When the witness does not answer the question or attempts to add 

further information, the first tactic is simply to interrupt and/or to repeat 
the question with an admonishment. If the witness’s answer is 
unresponsive or begins to go beyond the question posed, it may be 
necessary to interrupt the witness. Simply raising a hand as a signal to 
“stop,” with an admonition to listen to the question, is often effective. 
For example, “Thank you, you’ve answered the question” or “Let me 
stop you right there, you’ve answered the question.” At this stage, it 
generally pays to be polite and courteous, even if you feel the witness 
is deliberately attempting to embellish.  

Counsel might also admonish to just answer the questions. “Thank 
you, Mrs. Jones, but that wasn’t the question. The question was…” or 
“Mrs. Jones, please listen to the question: The light was red when you 
entered the intersection, yes or no?” Some judges may not like the 
attorneys admonishing a witness, but in my experience, most judges 
will permit it if the attorney is being courteous and the witness is clearly 
not answering the questions. 
 

Trial Tip: Like training a new puppy, it is important to react and 

scold at the first instance of noncompliance. An immediate reaction 
often tends to make the witness more compliant. 
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Trial Tip: Some attorneys maintain good witness control merely 

by the tone of their voice and the simple act of raising a hand to 
signal the witness to stop. 

Counsel: “Mrs. Jones, that morning, before the accident, you 
were waiting for your daughter to text you about whether she 
needed a ride home, weren’t you?” 
Witness: “She never did.”  
Counsel: [repeat and admonish] “Thank you, Mrs. Jones, but the 
question was, before the accident, you were waiting for your 
daughter to text you about whether she needed a ride home. Yes 
or No? Please just answer the question.” 
Witness: “She was supposed to, but she never did.”  
Counsel: “Is that a yes?” 
Witness: “Yes.”  

     
 
 

 
 
 
 
Objection with Motion to Strike 

 
If the witness persists in either not responding to the question or 

adding more than requested, the next tactic is to make a formal 
objection to the court: “Objection, unresponsive, move to strike.” "A 
witness must give responsive answers to questions, and answers that 
are not responsive shall be stricken on motion of any party." (Evidence 
Code § 766.) It is appropriate for the questioner to object to 
unresponsive answers and move to strike unresponsive testimony. (In 
re Rosoto (1974) 10 C.3d 939, 949.) A formal objection, followed by the 
court’s ruling, often startles the witness, and they will generally become 
more compliant afterwards. In addition, when the judge weighs in and 
sustains the objection and strikes the answer, it signals to the jury that 
even the judge feels the witness is being uncooperative 
 

Counsel: “You had your cell phone in your hand as you 
approached the intersection, isn’t that true?”  
Witness: “As I said, I wasn’t texting.”  
Counsel: “Objection, Your Honor, the answer is unresponsive. 
Move to strike the answer.” 
Court:     “Sustained. The answer is stricken.”  
Counsel: “The question was, you had your cell phone in your 
hand as you approached the intersection. Yes or no?”  
Witness: “Yes, but I wasn’t texting.”  
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Counsel: “Objection, unresponsive, and I would move to have 
the answer stricken after the answer, “Yes.”  
Court: “Granted.”  

 
Request the Court for Assistance 

 
Every once in a while, you are going to encounter a particularly 

difficult witness: a witness who is combative and noncompliant in 
response to nearly every question. In this circumstance, after repeated 
admonishments, consider turning to the court for assistance. 
Surprisingly, many trial lawyers seem reluctant or unsure of this 
procedure. 

 
Counsel: “Objection, unresponsive. Your Honor, I would request 
the court to admonish the witness to only answer the questions.”  

 
If it is true that the witness is being difficult and not responding, 

typically the judge will turn towards the witness with an admonishment 
to listen carefully and to answer only the questions posed. Also, do not 
forget to request the court "strike" the answer from the record for good 
effect. The most important aspect of this process is that your question 
is properly framed to require only a “yes” or “no” answer. If, in the court’s 
opinion, the question cannot be answered with a simple “yes” or “no,” 
the court may overrule the objection and permit the witness to answer. 
Again, this is why the question must be simple and short. Some judges 
are more apt to sustain unresponsive objections than others. Get a feel 
for the court’s temperament and attitude regarding leading questions.  

 
 
 
 
 

 
 
 
Questions or Comments back to Counsel 

 
Occasionally you will run into the particularly difficult witness who 

will talk back or make gratuitous comments. The witness might respond 
to a question by asking counsel a question: “Why are you asking me 
that, anyway!?” or “Is that answer good enough for you!?” The key here 
is to remain calm and not be tempted to respond to a question or 
comment by the witness. The first tactic is simply to ignore the comment 

Trial Tip: Be confident your question is properly framed such that 

it requires only a “yes” or “no” answer. If the question is compound 
or cannot be answered with a simple yes or no, the court could 
overrule your “unresponsive” objection and permit the witness to 
answer, making you look like the bad guy.  
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and to calmly proceed on with the questioning. However, if it gets bad 
enough, don’t hesitate to ask the court for assistance. Responding to a 
hostile witness only invites further conflict and looks unprofessional to 
the jury. Remember, the jurors are observing both the witness’s attitude 
and yours. 
 

Counsel: “The light was red as you approached the intersection, 
wasn’t it?”Witness: “Are you suggesting that I ran the red light, 
counsel? You know that’s not true!”  
Counsel: “Objection, unresponsive. Your Honor, I move to strike 
the witness’s response and request the court to admonish the 
witness to just answer the questions.” 

 
Demeanor and Tone 

  
Cross-examining difficult witnesses can be exasperating and 

frustrating work, and you may naturally feel irritated and annoyed as 
your blood pressure rises. Some witnesses may deliberately  

ttempt to push your buttons. However, remember the jury has been 
watching the entire spectacle. They see what is going on and how the 
witness is being uncooperative and evasive. In this respect, your cross-
examination has succeeded, even if no real factual points were 
established. However, some attorneys stoop to the witness’s level by 
also becoming rude or condescending, which only hurts their credibility 
in the eyes of the jury. If you remain cool, calm, and collected, even in 
the face of an uncooperative witness, your credibility in the jurors’ eyes 
is enhanced. The jurors expect you to remain professional. Becoming 
angry, losing your temper, or making insulting comments only means 
you have lost control. 

How you conduct the examination is also important. The cadence 
of your questions, the tone of your voice, and the forcefulness of your 
questions will naturally depend upon the type of witness and the issues. 
How you cross-examine an eighty-year-old woman with memory issues 
will be completely different than a convicted felon spinning a lie. If you 
call out the eighty-year-old as a liar, it may offend the jury. I have 
witnessed experienced trial lawyers off-putting the jury with the mere 
tone of their voice or insinuations made as they attempt to cross-
examine sympathetic-type witnesses. 

In that same vein, cross-examining sympathetic witnesses, such as 
a person severely injured in a car crash, can be challenging, especially 
when their testimony is critical and requires extensive questioning. This 
is when you want to be careful not to offend the jurors. However, you 
can still ask probing and important questions without offending the 
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Trial Tip: Taking notes during direct testimony is important. On the 

other hand, you don’t want to be writing copious verbatim notes and 
miss something important the witness just said. Some trial lawyers 
divide a sheet of legal paper down the middle, taking rough notes of 
the direct testimony on one side and penciling out potential areas of 
cross on the other. 

jurors if you use the appropriate demeanor and tone. For example, 
consider whether it is wise to imply a witness is lying versus simply 
mistaken. Jurors can more easily accept mistakes than lies, unless the 
evidence is irrefutable, especially if the witness is sympathetic. 

 
 
 
 
 

 
 
 
 
Is The Door Open? 

 
It is not uncommon that a witness on direct examination will say 

something that opposing counsel may feel has “opened the door,” 
thereby permitting further cross-examination on that topic. If mentioned 
on direct examination, most courts will permit wide latitude about the 
subject matter on cross. However, if the subject matter was 
objectionable and opposing counsel did not object, hoping to cross-
examine about collateral matter, the court may sustain an objection. “By 
allowing objectionable evidence to go in without objection, the non-
objecting party gains no right to the admission of related or additional 
otherwise inadmissible testimony. The so-called ‘open the door’ or 
‘open the gates’ argument is a popular fallacy.” (People v. Gambos 
(1970) 5 Cal.App.3d 187, 192; People v. Morrison (2011) 199 
Cal.App.4th 158, fn. 4.) The notion that such a rule opened the door 
exists has been labeled a popular fallacy and rejected by courts and 
commentators alike. (People v. Morrison (2011) 199 Cal.App.4th 158, 
fn. 4.) 

 
Are Witnesses Lying?  

 
Some trial lawyers like to ask a witness on cross-examination to 

opine whether other witnesses are lying or mistaken. However, 
generally this type of question requires the witness to speculate. “A 
witness with no personal knowledge of the facts may not make an 
opinion that another person is lying. Such opinions are of little 
assistance in deciding the credibility of testimony by percipient 
witnesses who do have personal knowledge. There is a difference 
between asking a witness whether, in his opinion, another is lying and 
asking that witness whether he knows of a reason why another would 
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be motivated to lie. It is also improper on cross to ask if other witnesses 
were lying or “everybody is lying except you?” as it calls for 
speculations.” (People v. Zambrano (2004) 124 Cal.App.4th 228, 238.)  

In criminal cases, however, prosecutors like to point to People v. 
Chatman (2006) 38 Cal.4th 344, wherein the court held it was 
permissible to ask the defendant whether he knew of facts that would 
show a witness's testimony might be inaccurate or mistaken, or whether 
he knew of any bias, interest, or motive for a witness to be untruthful. 
Because the defendant put his own veracity in issue, the cross-
examination was a legitimate inquiry to clarify the defendant's position. 
The questions sought to elicit testimony that would properly assist the 
trier of fact in ascertaining whom to believe. (Chatman, supra, at p. 383. 
 

IMPEACHMENT 
 
Impeachment is the process of establishing certain facts or 

circumstances, normally through cross-examination, to cast doubt upon 
the credibility or believability of a witness’s testimony; it is virtually 
anything that might cause the jury (or the court) to question whether the 
witness might be mistaken, exaggerating, or untruthful. Generally, you 
will be attempting to “impeach” your opponent’s witnesses, however, on 
occasion you may need to impeach your own witness. “The credibility 
of a witness may be attacked or supported by any party, including the 
party calling him.” (CA Evid. Code § 785; see also FRE 607; People v. 
Osorio (2008) 165 Cal.App.4th 603, 615.) 

Cross-examination is the tool the trial lawyer most often uses to 
impeach a witness. The Supreme Court in Davis v. Alaska (1974) 415 
U.S. 308, 316, 94 S.Ct. 1105 described the importance of cross-
examination and impeachment when it observed: “Cross-examination 
is the principal means by which the believability of a witness and the 
truth of his testimony are tested. Subject always to the broad discretion 
of a trial judge to preclude repetitive and unduly harassing interrogation, 
the cross-examiner is not only permitted to delve into the witness's story 
to test the witness's perceptions and memory, but the cross-examiner 
has traditionally been allowed to impeach, e.g., discredit, the witness.”  

Successful impeachment does not necessarily mean that in every 
case it will be shown the witness is a liar. Rather, more commonly, it 
means the elicitation of subtle facts and circumstances that may show 
the witness is biased or has even just made an innocent mistake. The 
role of the trial lawyer is to skillfully expose for the jury all the 
circumstances that may affect a witness’s credibility—to plant the seed 
of doubt.  
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Evid. Code § 780 Testimony; proof of truthfulness; consideration 

Except as otherwise provided by statute, the court or jury may consider in 
determining the credibility of a witness any matter that has any tendency in 
reason to prove or disprove the truthfulness of his testimony at the hearing, 
including but not limited to any of the following: 
 
(a) His demeanor while testifying and the manner in which he testifies. 
(b) The character of his testimony. 
(c) The extent of his capacity to perceive, to recollect, or to communicate any 
matter about which he testifies. 
(d) The extent of his opportunity to perceive any matter about which he testifies. 
(e) His character for honesty or veracity or their opposites. 
(f) The existence or nonexistence of a bias, interest, or other motive. 
(g) A statement previously made by him that is consistent with his testimony at 
the hearing. 
(h) A statement made by him that is inconsistent with any part of his testimony at 
the hearing. 
(i) The existence or nonexistence of any fact testified to by him 
(j) His attitude toward the action in which he testifies or toward the giving of 
testimony. 
(k) His admission of untruthfulness. 

 
 
 
 
 
 
 
 
What and Where to Impeach  

 
Before cross-examination even begins, the first task of the trial 

lawyer is to identify areas of potential impeachment for each witness 
and to come up with a plan of attack. This goes back, once again, to 
preparation. Nearly every witness, to one degree or another, will have 
some weakness or vulnerability. Some witnesses will have many 
serious and obvious issues, while others will have practically none. The 
questions to be asked are: What is that weakness, how do I find it, and 
what is the best plan or strategy to expose it? A good starting point is 
to review California Evidence Code section 780, which sets forth a 
laundry list of factors to consider regarding credibility. These factors are 
also given to the jury in the court’s instructions. (See CACI 5003; 
CALJIC 226.) What better way to prepare your examination than to 
focus on the same issues the jurors are instructed to consider? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Trial Tip: Don’t cross-examine a witness just for the sake of cross-

examination. If there’s nothing to impeach or clarify, simply say, “No 
Questions, Your Honor.” This signals to the jury that you feel the 
witness’s testimony has no relevance to your case. If you cross-
examine regarding irrelevant or meaningless testimony, then the jury 
will think it must have some importance.  
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For analysis, the factors in section §780 (above) can be further divided 
into four categories:  

 
1) Perception and Memory – Facts related to a witness’s ability to 

accurately perceive an event, remember it, and then recite it 
correctly in the courtroom; 

   
2) Bias and Motive – Facts related to whether a witness has a bias 

or other motive to lie or to shade the truth; 
 

3) Inconsistent Statements – Facts related to whether the witness 
has made an inconsistent statement; 

 
4) Character – Facts related to whether there is something about 

the  witness’s character or background that impairs credibility.  
 

Perception and Memory  
 
Other than perhaps “expert” witnesses, most people come to court 

and are asked to remember and describe something they perceived in 
the past with at least one of their five senses. It could be an accident 
they witnessed or a conversation they overheard. Because the event 
they are describing occurred in the past, perhaps even years before 
trial, the witness is also relying on memory to relate what happened. 
Given that human beings are not recording machines, it is plain to see 
that courtroom testimony has the potential of becoming totally distorted 
from reality because errors can happen anywhere along the continuum 
between the initial perception to the later recitation in the courtroom. 
Memory research has demonstrated that memory is complex and 
frequently inaccurate. First, the initial observation or perception may 
have been inaccurate due to distances, weather conditions, lighting, or 
the witness’s physical or mental state at the time, e.g., the witness was 
intoxicated. Secondly, there could be issues regarding the witness’s 
ability and mental capacity to accurately remember and describe what 
happened. The mere passage of time can erode memory. Some people 
naturally have good recall, while others’ are very poor. In addition, the 
witness’s own biases or prejudices can color perception, including what 
the witness may have been told or learned after the fact. Lastly, 
witnesses must also have the ability to communicate (testify) and 
express themselves clearly in order for the memory to have much 
meaning. Thus, as can be seen, there are many subtle and complex 
human and social factors that can affect the quality and credibility of 
testimony when it comes to perception and memory. The attorney’s role 
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during cross-examination is to expose for the jury any of these potential 
flaws to get them at least thinking about the issues or to possibly even 
cause them to totally discredit the testimony.  
 
Mental State  
 

The mental state of a witness at the time of the event is almost 
always relevant concerning the accuracy and reliability of testimony. 
Was the witness under stress, excited, fearful, tired, sleepy, inattentive, 
or perhaps even mentally unstable? A witness may be cross-examined 
about her mental condition or emotional stability to the extent it may 
affect her powers of perception, memory or recollection, or 
communication. (People v. Herring (1993) 20 Cal.App.4th 1066, 1072.) 
Studies have shown that stress and excitement can affect perception 
and memory. In criminal cases, the defense is permitted to call an 
expert witness to explain the problems associated with witness 
identification, and there is a jury instruction listing factors the jury may 
consider. (See People v. McDonald (1984) 37 Cal.3d 351, 377; 
CALCRIM 315.) It can be as simple as showing the witness was tired 
or exhausted, and thus not paying attention. 

 
Counsel: “Mrs. Jones, you work at the hospital as a nurse?” 
Witness: “Yes.”  
Counsel: “And you were on your way home from work when the 
accident happened, correct?” 
Witness: “That’s right.” 
Counsel: “You had just finished a twelve-hour night shift, is that 
correct?”  
Witness: “Yes.” 
Counsel: “You had been up all night working? “ 
Witness: “Yes.” 
Counsel: “In fact, you had been up for more than twenty-four 
hours without sleep before the accident, isn’t that true.” 
Witness: “Yes.”  
Counsel: “It is fair to say you were pretty tired that night?” 
Witness: “Yes.”  

 
(These simple questions suggest that perhaps the witness was not 

as attentive as usual due to fatigue. In addition, if there was evidence 
the witness was hysterical or emotional at the scene, several questions 
about her emotional state at that time may help establish that it affected 
her ability to be objective.) 
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Some witnesses may have mental health issues that could possibly 
affect perception or memory, for example, a person with dementia. 
However, this is an area where counsel should proceed cautiously 
because many people suffer from mental health issues that have no 
effect on credibility. Counsel might be wise to raise this issue to the 
court, outside the presence of the jury, before examination begins. “A 
witness may be cross-examined on mental instability, if such illness 
affects the witness's ability to perceive, recall, or describe the events in 
question.” (People v. Gurule (2002) 28 Cal.4th 557, 591-592; People v. 
Herring (2005) 36 Cal.4th 96, 116-117.) However, "…it is a fact of 
modern life that many people experience emotional problems, undergo 
therapy, and take medications for their conditions. A person's credibility 
is not in question merely because he or she is receiving treatment for a 
mental health problem.” (People v. Anderson (2001) 25 Cal.4th 543, 
579.)  

 
Drugs and/or Alcohol Use 

 
Alcohol and/or drugs at the time of the event is almost always 

relevant to memory and perception. Some witnesses may even come 
to court while under the influence. Cross-examination about the amount 
and nature of the drugs or alcohol ingested can make for good 
impeachment, e.g., how much was used and when. However, evidence 
of habitual narcotics use is not admissible to impeach perception or 
memory unless there is expert testimony on the probable effect of such 
use on those faculties. (People v. Wilson (2014) 44 Cal.4th 758, 794.)   

 
Counsel: “After you left work that evening and prior to the 
accident, you stopped at the Short Stop bar for a drink, didn’t 
you?” 
Witness: “Just a few.” 
Counsel: “You were there for about an hour, correct?” 
Witness: “About that.” 
Counsel: “And you had three to four beers during that time, didn’t 
you?”  
Witness: “I’m not sure.”  
Counsel: “Well, at your deposition, prior to trial, do you 
remember testifying that you had at least three or maybe four 
beers? Does that help refresh your recollection?” 
Witness: “Yeah. I guess so.”  
Counsel: “And shortly after you finished your last beer, you hit 
the road, didn’t you?” 
Witness: “Yes.”  

PCBA 2019 Spring MCLE -  25



26 

 

Counsel: “And then the accident happened about ten minutes 
later, isn’t that true?” 
Witness: “Yes.” 
Counsel: “Now, were you feeling the effects of the beers at the 
time of the accident?”  
Witness: “Oh, no. Not at all.” 
Counsel: “Nothing?” 
Witness: “Nope.” 
Counsel: “You’re sober now, aren’t you?”  
Witness: “Of course.”  
Counsel: “So, is it your testimony that that evening, after three 
or four beers, that you were as sober then as you are today?” 
Witness: “That’s true.” 

 
(Note: In this circumstance, the examiner could have stopped 

before asking the ultimate question of whether the witness felt the 
effects. If the examiner already knew or guessed beforehand the 
answer would be “no,” then it was a tactical decision whether to proceed 
with more open-ended questions. However, the claim to have been 
completely sober, in light of having consumed three or four beers, may 
itself have cast some doubt on the testimony.) 
 
Memory 

 
The ability of the witness to accurately recall is obviously important. 

The examiner’s objective here is to highlight the possibility that the 
witness’s memory is flawed. The mere passage of time is one of the 
most common reasons why people forget or make mistakes. One 
method to highlight forgetfulness is to ask the witness to recall certain 
facts and details that are not in controversy, for example, what the 
witness did the day before or the day after. Typically, the witness will 
be unable to remember smaller details, which may show the witness’s 
memory is hazy or confused.  

 
Counsel: “Mrs. Jones, this accident happened nearly two years 
ago, correct?” 
Witness: “Correct.” 
Counsel: “Do you remember what you were doing earlier that 
day, a couple hours before the accident, for example?”  
Witness: “I think I went to the grocery store.”  
Counsel:  “Do you remember what you bought?” 
Witness: “Hmm, I’m not sure.” 
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Counsel: “Do you remember what day of the week the accident 
happened?”  
Witness: “It could have been a Thursday…or it might have been 
Tuesday, I’m not sure.”  
Counsel: “Do you remember what you were wearing?”  
Witness: “No.” 

 
If the witness’s memory is generally hazy and vague concerning 

some of the details, but surprisingly clear when it comes to those facts 
helpful only to the witness’s position, it may indicate the witness is not 
being truthful. Design your cross to highlight this apparent anomaly. In 
addition, pay close attention to the witness’s earliest statement, e.g., a 
statement to a police officer at the scene of the accident. Contrast that 
statement to what the witness said at her deposition and now at trial. If 
there are any differences, the inconsistencies must be highlighted. This 
may show tend to show, at the very least, that the witness’s memory 
has been evolving and changing. The fact that a witness’s story has 
changed is a very damaging bit of impeachment.  

 
Counsel: “Mrs. Jones, you testified earlier today that as you 
made the left and turn in the intersection, you had your turn 
signal on, correct?” 
Witness: “That’s correct.” 
Counsel: “And you’re certain you put the signal on before starting 
the turn?” 
Witness: “Positive.” 
Counsel: “Now, right after the accident, you spoke to a police 
officer about what happened, correct?” 
Witness: “Yes.” 
Counsel: “And he asked you to tell him what happened, correct?” 
Witness: “Yes.” 
Counsel: “And you tried to be as accurate and as truthful with 
him as you could, right?” 
Witness: “Yes, but I was very upset.”  
Counsel: “It was just a few minutes after the accident when he 
talked with 
you, wasn’t it?”  
Witness: “Yes, I guess so.” 
Counsel: “Do you remember telling the officer at that time that 
you weren’t sure if put your turn signal on?”  
Witness: “No, I don’t remember saying that.” 
Counsel: “Would reviewing your statement to the police officer 
perhaps refresh your memory?” 
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Witness: “It might.”  
(Counsel refreshes the witness’s memory with the writing, 
discussed supra, at p. 65.)  
Counsel: “Mrs. Jones, does reading that help to you remember 
what you told the officer?” 
Witness: “Yes. I guess so.”  
Counsel: “You told the officer that you weren’t sure whether you 
signaled, didn’t you?” 
Witness: “Yes.” 

 
(In the above circumstance, counsel is not necessarily attempting 

to paint the witness as a liar, but rather, merely pointing out that the 
passage of time has eroded or clouded her memory. The fact that she 
was not certain at the scene of the accident, but now more certain in 
court, demonstrates her memory has been altered.) 

 
Information Received Prior to Trial  

 
What a person is told or learns between the time of the event and 

the trial can influence the testimony. Thus, a good tactic is to question 
the witness about who he or she has talked with and what other 
information the witness has learned or reviewed prior to trial. It is not 
uncommon for witnesses to have exchanged and compared stories or 
to have reviewed materials, e.g., the police reports, prior to trial.  

When there is a lawsuit, it is only natural that witnesses and 
participants will talk about it with people they know, such as family 
members, friends, colleagues, and other witnesses. However, 
exchanging information or listening to gossip or inaccurate information 
can sometimes color and perhaps even change a person’s memory of 
an event. For example, if at the time of an accident a witness is not sure 
whether her light was green, but later discusses with other witnesses 
their memories of the accident, it may create, in essence, a collective 
memory. The witness may use other person’s memories to help 
validate her own belief regarding whether she in fact had the green light. 
Later, when she testifies, the witness may appear certain even though 
immediately following the accident, before she spoke with anyone, she 
was uncertain. Again, the cross-examiner is not necessarily trying to 
show collusion between witnesses, but how all the information received 
by the witness has affected memory and perception. On the other hand, 
the fact that a witness has talked with other witnesses or parties prior 
to trial may also show a more sinister motive—suggesting an effort to 
“get their stories straight.”  
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Counsel: “Now, your daughter was with you in the car when the 
accident happened, correct?” 
Witness: “Yes.” 
Counsel: “And immediately after the accident, you and your 
daughter talked about what happened, didn’t you.”  
Witness: “Well, yes.” 
Counsel: “And since the accident, you and her have discussed 
what happened, haven’t you?”  
Witness: “Occasionally.” 
Counsel: “Mrs. Jones, isn’t it true that while at the scene of the 
accident, you told an officer that you thought the light was green, 
but you weren’t sure?”  
Witness: “I think I was in shock.” 
Counsel: “You don’t deny making that statement at that time, do 
you?” 
Witness: “No.”  
Counsel: “And prior to today, you’ve reviewed the police reports 
and the statements of what other witnesses claimed to have 
seen, haven’t you?” 
Witness: “Yes.”  
Counsel: “And you talked to your daughter about what she 
remembered, haven’t you?” 
Witness: “Maybe, a little.”  
Counsel: “When was the last time you talked with her about the 
case?”  
Witness: “A few weeks ago.” 

 
Complete Denial 

 
Despite the fact that it can be perfectly normal for people to have 

discussed with others a memorable event, when asked on the witness 
stand whether they have ever discussed the case with anyone, the 
witness will commonly deny it. Even family members will deny having 
ever talked about the facts of the case with other family members, even 
though it seems implausible. Some witnesses seem to think that it is 
improper or forbidden for them to have talked with anyone about the 
case before trial and the witness is overly concerned about how it might 
look, especially when the cross-examiner’s tone suggests it is 
something nefarious. However, a total denial often looks even more 
suspicious.  

 
Counsel: “The plaintiff in this case is your sister, correct?” 
Witness: “Yes.”  
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Counsel: “Prior to coming to court today, have you and your 
sister ever talked about your testimony?”  
Witness: “Not really.”  
Counsel: “Did she tell you what to say?”  
Witness: “No.”  
Counsel: “Have you talked with her at all about the case?” 
Witness: “No, we don’t talk about it.”  

 
(Note: Of course, by asking any witness what was said during a 

conversation can be risky because the examiner is essentially flying in 
the dark. The witness could respond with an answer you do not like. 
Also, opposing counsel on redirect might inquire further about what was 
said.)     

  
Memory Getting Better? 

 
Every trial lawyer will encounter at some point a witness whose 

memory seems to actually improve at trial. The witness will 
miraculously recall the details of things helpful to her case, but get 
vague and fuzzy when questioned about details helpful to the 
opponent’s case. The goal is to highlight for the jury the fact that the 
witness apparently has selective memory by contrasting what she 
claims to remember now versus what was remembered previously. 

 
Counsel: “Mrs. Jones, on direct examination you testified that 
you now specifically remember that you braked before entering 
the intersection, is that correct?” 
Witness: “Yes.”  
Counsel: “However, isn’t it true that at your deposition, about 
nine months ago, you testified that you didn’t remember whether 
or not you braked before entering the intersection?” 
Witness: “Well, I’ve been giving it a lot of thought since then.” 
Counsel: “You testified at the deposition that you didn’t 
remember, correct?” 
Witness: “Yes.” 
Counsel: “You also didn’t mention that fact to the police officer 
on the day of the accident, did you?” 
Witness: “No. But now I recall clearly that’s what I did.” 
Counsel: “Objection, Your Honor, unresponsive. Move to strike 
after ‘No.’” 

 
In addition, counsel may also wish to explore a motive for why the 

witness would want to embellish her testimony, e.g., that before trial 
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she reviewed the opponent’s expert report opining that there was no 
evidence of braking before the collision. Generally, memory does not 
improve with time. As mentioned, often the improved memory will relate 
only to facts helpful to the witness’s case. Pointing this out via the 
questioning will help to prove an ulterior motive and jurors will be 
skeptical.  

 
 
 
 
 
 
 
 

Physical/Environmental Conditions   
 
Any physical or environmental impediment or condition that could 

have affected the witness’s ability to accurately perceive the event can 
be a fertile area of impeachment. Depending on the circumstances, 
cross-examination concerning the time of day, lighting conditions, 
weather conditions, distances, and spatial relationships might be 
relevant. Was the witness's line of sight impeded by any obstacle? The 
use of aerial photographs or scene photographs can help to clarify. 
Consider requesting the witness refer to common distances the jurors 
can relate to, for instance, the distance to the back of the courtroom or 
in relation to the length of a football field. Lastly, consider whether the 
witness may have had some physical limitations that may have affected 
perception, such as poor vision or hearing.  

 
  
 
 
 
 
 
 
 
 
 
 
 
 

Trial Tip: Many witnesses are poor at estimating distances. During 

the direct examination, it may appear as though the witness was 
relatively close to the event and had a clear view. However, during 
cross-examination, with the use of photographs or diagrams, it is often 
revealed the witness was actually much farther away than 
represented. 

  

 

  

 

Trial Tip: Highlighting that a witness’s memory is crystal clear 

regarding facts helpful to his case, but is otherwise vague and unclear 
regarding facts unhelpful, demonstrates the witness’s obvious bias. 
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Counsel:   “How far away in feet would you say the intersection 
is from your front porch?”  
Witness: “I don’t know how many feet, but it was right there. I 
could see it clearly. No more than 50 feet, I would say. ” 
Counsel: “Was it farther or closer than the back of this 
courtroom?” 
Witness: “I would say about the same.”  
Counsel: “For the record, the back of the courtroom is sixty feet, 
according to the court’s measurements.  
(Usually the judge or the bailiff has a chart with the distances in 
the courtroom pre-measured.)    
Counsel: “Now, Mrs. Jones, would you mind pointing out on 
exhibit 34, an aerial photograph of the intersection and 
surrounding houses, where your house is? Can you please use 
this blue pen to mark which one is your house? You can just put 
your initials.”  
Witness: “Right here. You can even see my porch.”  
Counsel: “Let the record reflect the witness has drawn her initials 
in blue on the porch at the house labeled 7450 Maple Street, on 
exhibit 34. Is that correct, Mrs. Jones?” 
Witness: “That’s right.”  
Counsel: “So, that’s the porch where you were standing when 
you saw the minivan run the red light, correct?” 
Witness: “Yes.” 
Counsel: “Now, Mrs. Jones, that evening, it was dark, wasn’t it? 
Witness: “Yes.” 
Counsel: “And there are no streetlights in the intersection, are 
there?” 
Witness: “I’m not sure. Maybe. I don’t know.”  

 
In the above, because the witness has marked on the aerial photo 

the precise location of where her porch is located, it should be easy for 
an investigator to accurately measure the distances and perhaps even 
take some additional photographs showing the vantage point and/or 
perspective the witness would have had from the porch. The chances 
are good that the distances, when measured, are much greater than 
the witness estimated. For example, it would be impressive to a jury if, 
rather than sixty feet, the actual distance was closer to one-hundred-
sixty feet. 
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Bias or Motive  
 
Demonstrating that a witness has a bias or a motive to shade the 

truth or to lie is good impeachment. During cross-examination, the trial 
court should allow parties great latitude to explore a witness's bias or 
prejudice. (People v. Carpenter (1999) 21 Cal.4th 1016,1054.) 
Evidence concerning the alleged existence of a witness's motive to 
fabricate testimony is admissible to attack his or her credibility. (People 
v. Johnson (1984) 159 Cal.App.3d 163, 168.) This evidence may 
include specific acts and conduct of the witness. (Ibid.) A party may 
attack the credibility of a witness with an offer of extrinsic evidence or 
by cross-examination of a witness if the evidence or cross-examination 
reasonably tends to establish that the witness has a motive to fabricate 
or give untruthful testimony, even though there may be no reasonable 
basis for the existence of such a motive. (People v. Allen (1978) 77 
Cal.App.3d 924, 931.) Evidence offered to show a bias, a prejudice, or 
a motive to fabricate is evidence of a state of mind that shows a motive 
for untruthfulness. (Id. at pp. 931-932; People v. Carpenter (1999) 21 
Cal.4th 1016,1054.) A more particular attack on a witness's credibility 
may occur by showing his bias, interest, or other motive to lie. The 
admission of such evidence is still subject to section 352, which allows 
the court to exclude evidence if its probative value is substantially 
outweighed by its prejudicial effect. (Piscitelli v. Salesian Soc. (2008) 
166 Cal.App.4th 1, 7.) Evidence Code section 780 (supra, at p. 106) 
does not require that all questions relating to a witness's credibility be 
allowed on cross-examination, nor does it mandate the admission of all 
evidence offered to show a motive to fabricate. Evidence of a witness's 
conduct must unequivocally point to a possible motive to fabricate 
testimony before it is admissible. Moreover, evidence of such a motive 
need not be admitted where the theory behind the alleged motive to 
fabricate is highly tenuous, speculative, conjectural, or based on 
‘possibilities.’ (Johnson, supra, at p 163.) “As a general matter, a 
defendant is entitled to explore whether a witness has been offered any 
inducements or expects any benefits for his or her testimony, as such 
evidence is suggestive of bias.” (People v. Duran (1976) 16 Cal.3d 282, 
294.) 

Trial Tip: The use of photographs or to-scale diagrams during cross 

can be very effective. However, consider beforehand how you intend 
to instruct the witness to mark or indicate on the exhibit. Laser pointers 
work well. A common mistake is to create exhibits with confusing or 
unclear markings. 
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Relationships and Affiliations  
 
The relationship and/or affiliation between a party and a witness is 

one of the strongest indicators of a possible bias. The cross-examiner’s 
task is to artfully highlight the relationship that may indicate a bias 
without directly accusing them of it, if possible. Rarely will a witness 
admit to having bias or to favoring a party. Rather, when confronted 
directly, many witnesses will only dig in deeper and may even embellish 
or attempt to shore up their testimony. An effective tactic is to begin by 
generally establishing the surrounding circumstances, such as the 
relationships, alliances, or other connections between the witnesses or 
the parties. For example, pointing out that witnesses are family 
members, friends, or coworkers may suggest they have an affinity 
towards one party to such a degree that they have lost their objectivity 
or might be willing to lie. Sometimes, merely asking the right questions 
causes the witness to react defensively and to become difficult, which 
helps make your point.  

 
Counsel: “Now, you’re best friends with Mrs. Jones, correct?” 
Witness: “Yes.” 
Counsel: “Known her for almost twenty years, right?” 
Witness: “True.” 
Counsel: “You even went to visit her at the hospital after the 
accident, didn’t you?” 
Witness: “Yes.” 
Counsel: “She asked you to come to court today and testify on 
her behalf, didn’t she?” 
Witness: “As a character witness, yes.”  
Counsel: “You would like to help her, wouldn’t you?” 
Witness: “Yes, but I would never lie.” 
Counsel: “Did you and her discuss your testimony before coming 
to court today?” 
Witness: “Never. Not at all.” 
Counsel: “Not even once?” 
Witness: “No.” 

 
Pressure to Conform  

 
Some witnesses are called to testify for a particular purpose and 

may feel pressure to conform their testimony one way or the other. For 
example, expert witnesses who are being paid will naturally feel 
pressure to maintain a certain position. Consequently, you will almost 
never see an expert witness change an opinion on the stand in such a 
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way that would be harmful to the party who hired him or her. Doctors, 
police officers, and government employees may likewise be reluctant 
to change a position, even if shown it is wrong due to pride, reputation, 
or employment consequences. Once again, the role of the examiner is 
to merely highlight factors which may show bias and then revisit those 
factors later during argument.  

 
Counsel: “Doctor, you’ve been hired by the plaintiff in this case, 
isn’t that true?”  
Counsel: “You were hired to examine the plaintiff and render an 
opinion in this case, correct?” 
Counsel: “You have a “consulting” business in addition to your 
regular practice, correct?” 
Counsel: “And you primarily work for plaintiff’s attorneys, isn’t 
that true?” 
Counsel: “In fact, you work almost exclusively for plaintiff’s 
counsel, correct?” 
Counsel: “And you get paid not only for the evaluation, but also, 
you charge an hourly rate for your court time, isn’t that true?”  
Counsel: “For instance, in this case, you are receiving $900 per 
hour as you sit here this afternoon and testify, correct?”  

  
Financial Motive  

 
Many witnesses hit the stand with something to be gained or lost 

by their testimony. Of course, in a civil trial, money is the primary 
motivating factor. Eliciting facts designed to show how the witness 
stands to gain financially from a certain outcome may suggest a bias or 
motive to shade the truth. For example, some medical providers (such 
as chiropractors) may not demand immediate payment from the 
plaintiff, but instead require a lien for payment upon any settlement or 
jury verdict the plaintiff receives. In essence, the provider is counting on 
the prospect that the plaintiff will prevail. In addition, because the 
provider gets paid for each visit or consultation, there could be an 
incentive for the provider to require unnecessary treatments to pad the 
bill. Pointing out these circumstances may cause jurors to become 
more than a little skeptical. Questions concerning how much a witness 
is being compensated and the extent of that compensation are usually 
well placed.  

 
 
  
 

Trial Tip: Highlighting a witness’s expectations and motivations can 

shed light on credibility. What does the witness have to gain or lose 
from his or her testimony or the outcome of the trial? 
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§ 786. Evidence of traits of his character other than honesty or veracity, or their 
opposites, is inadmissible to attack or support the credibility of a witness. 
 
§ 787. Subject to Section 788 (felony convictions) , evidence of specific instances 
of his conduct relevant only as tending to prove a trait of his character is 
inadmissible to attack or support the credibility of a witness. 
 
§ 788. For the purpose of attacking the credibility of a witness, it may be shown 
by the examination of the witness or by the record of the judgment that he has 
been convicted of a felony… 
 
§ 789. Evidence of his religious belief or lack thereof is inadmissible to attack or 
support the credibility of a witness. 
 
§ 790. Evidence of the good character of a witness is inadmissible to support his 
credibility unless evidence of his bad character has been admitted for the 
purpose of attacking his credibility. 

Impeachment of Character  
 
Another important area of impeachment is to attack the witness’s 

character for truthfulness and veracity. Typically, the witness has done 
something in the past that calls into question the witness’s veracity, 
e.g., convicted of a felony. However, the use of character evidence at 
trial can be a little confusing because it has two distinct uses at trial, 
and both have their own separate rules for admissibility. Character 
evidence can be relevant to attack or can enhance a witness’s 
credibility, the subject of this chapter. Character evidence can also be 
admitted as circumstantial evidence to prove something other than 
credibility—for example, evidence the defendant was involved in a prior 
similar accident admitted to show she was at fault in the present case. 
Character evidence admitted to prove conduct falls under the 
provisions of Evidence Code 1101 et seq., and is more fully explained 
infra, at p. 230, As for character evidence, its use as it relates to the 
credibility of witnesses are governed by Evidence Code §§786-790 
(below).  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Section 786 limits character-credibility evidence to honesty and 

veracity and their opposites because those are the only four traits 
relevant to that issue. With the exception of prior felony convictions, 
section 787 prohibits the admission of evidence of specific instances of 
a witness's conduct to attack his credibility when its only relevance is to 
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establish a trait of his character. (Piscitelli v. The Salesian Society 
(2008) 166 Cal.App.4th 1, 7-8, 82 Cal.Rptr.3d 139, fn. omitted.) In civil 
cases, the rule remains that particular wrongful acts or instances of 
untruthfulness cannot be used to prove bad character of the witness for 
honesty or veracity (§ 787; Hernandez v. Paicius (2003) 109 
Cal.App.4th 452, 460), except where there has been a felony 
conviction. (§ 788.) Thus, the parties are permitted to introduce 
character evidence relevant to truthfulness in the form of opinion or 
reputation evidence. For example, the defendant could call someone 
who knows the plaintiff to testify that the plaintiff has a poor reputation 
in the community for truthfulness. Evidence Code § 1324 states: 
“Evidence of a person's general reputation with reference to his 
character or a trait of his character at a relevant time in the community 
in which he then resided or in a group with which he then habitually 
associated is not made inadmissible by the hearsay rule.” Of course, 
the court always retains discretion to limit or exclude under 352.  

Note: Sections §§ 786, 787, and 790, do not apply to criminal cases 
in California. These code sections were effectively repealed by the 
1982 passage of the Truth in Evidence amendment to the California 
Constitution, section 28, subdivision (d), which states, in part, “Relevant 
evidence shall not be excluded in any criminal proceeding.” (See 
People v. Harris (1989) 47 Cal. 3d. 1047, 1081; People v. Stern (2003) 
111 Cal.App. 4th 283, 297.) 
 
Good Character Prohibited Unless Attacked 
 

“Evidence of the good character of a witness is inadmissible to 
support his credibility unless evidence of his bad character has been 
admitted for the purpose of attacking credibility.” (Evid. Code § 790; 
People v. Taylor (1986) 180 Cal.App.3d 622, 629-630.) Character 
evidence to rehabilitate credibility is limited to evidence of the witness's 
honesty or veracity, and “evidence of traits of his character other than 
honesty or veracity, or their opposites, is inadmissible to attack or 
support the credibility of a witness.” (Evid. Code § 786.) The Law 
Revision Commission’s comment to Evidence Code section 786 
explains: “Section 786 limits evidence relating to the character of a 
witness to the character traits necessarily involved in a proper 
determination of credibility. Other character traits are not sufficiently 
probative of a witness's honesty or veracity to warrant their 
consideration on the issue of credibility.” (Cal. Law Revision Com. com., 
29B pt. 2 West's Ann. Evid. Code (1995 ed.) foll. § 786, p. 644.) For 
example, if the witness’s credibility was attacked with evidence 
suggesting the plaintiff is a dishonest businessman, evidence of honest 
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business relationships would be permitted to rebut. It is important to 
keep in mind that all such character evidence must be relevant to 
honesty and veracity. Sometimes, however, the proffered character 
evidence may have only marginal relevance to this issue and the court 
may wisely opt to limit such evidence under § .352. 

 
Felony Convictions 

 
Prior felony convictions constitute relevant impeachment evidence. 

Section 788 provides: “For the purpose of attacking the credibility of a 
witness, it may be shown by the examination of the witness or by the 
record of the judgment that he has been convicted of a felony” except 
in specified circumstances such as a pardon or dismissal. In enacting 
the statute, the Legislature rejected restricting impeachment evidence 
to convictions involving dishonesty or a false statement. (Robbins v. 
Wong (1994) 27 Cal.App.4th 261, 270.) Because of “the diminished 
level of prejudice attendant to felony impeachment in civil proceedings,” 
the requirement that a prior conviction involve moral turpitude is the 
threshold showing for relevancy only in a criminal case—not a civil 
case. The only limitation on this form of impeachment evidence in a civil 
case is that the trial court, upon proper objection, is required “to perform 
the weighing function prescribed by section 352.” (Id. at p. 274.) This 
means the trial court must “balance probative value against potential 
prejudicial effect.” (Id. at p. 264.) In so doing, the trial court may utilize 
the restrictions set forth in criminal cases “to formulate guidelines for 
the judicial weighing of probative value against prejudicial effect under 
section 352.” The factors the court may consider are: (1) whether the 
prior conviction reflects adversely on an individual's honesty or veracity; 
(2) the nearness or remoteness in time of a prior conviction; (3) whether 
the prior conviction is for the same or substantially similar conduct to 
the charged offense; and (4) what the effect will be if the defendant 
does not testify out of fear of being prejudiced because of the 
impeachment by prior convictions. (People v. Beagle (1972) 6 Cal.3d 
441, 453.) In practice, the impeachment of a witness with a felony 
conviction occurs when the witness is asked to confirm there was a 
conviction for the specified offense. Once the witness admits the 
conviction, no further details concerning the underlying facts may be 
elicited. 
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Counsel: “Mrs. Jones, in 2009, you were convicted of 
committing the crime of welfare fraud, were you not?” 
Witness: “Yes.”  
Counsel: “And that was a felony conviction, correct?” 
Witness: “Yes.”  

  
 

Limitations on Impeachment – "Collateral Matters" 
 
While the court will generally give wide latitude on cross-

examination, there are limits. Evidence Code section 780, subdivision 
(i), provides that a witness may be impeached “as to the existence or 
nonexistence of any fact testified to by him or her.” (Bowman v. Wyatt 
(2010) 186 Cal.App.4th 286, 327.) There is no absolute bar to 
impeachment on collateral matters. (People v. Lavergne (1971) 4 
Cal.3d 735, 739-742; People v. Morrison (2011) 199 Cal.App.4th 158, 
164..) However, a trial court has discretion to exclude impeachment 
evidence if it is collateral, irrelevant, cumulative, confusing, or 
misleading. (People v. Price (1991) 1 Cal.4th 324, 412.) “A collateral 
matter has been defined as ‘one that has no relevancy to prove or 
disprove any issue in the action.’” (People v. Rodriguez (1999) 20 
Cal.4th 1, 9.) “A matter is “collateral” if it has no logical bearing on any 
material, disputed issue. A fact may bear on the credibility of a witness 
and still be collateral to the case…” (People v. Contreras (2013) 58 
Cal.4th 123, 151-152.) “A party cannot “cross-examine a witness upon 
collateral matters for the purpose of eliciting something to be 
contradicted.” (People v. Mayfield (1997) 14 Cal.4th 668, 748.) Though 
not directly germane, a “matter collateral to an issue in the action may 
nevertheless be relevant to the credibility of a witness who presents 
evidence on an issue ... But the admissibility of such collateral matter 
also lies within the trial court's discretion. (San Lorenzo Valley 
Community Advocates for Responsible Education v. San Lorenzo 
Valley Unified School Dist. (2006) 139 Cal.App.4th 1356, 1414.) The 
trial court has discretion to limit such questioning to prevent the trial 
from degenerating “…into a nitpicking war of attrition over collateral 
credibility issues.” (People v. Wheeler (1992) 4 Cal.4th 284, at p. 296.)  

 
 
 
 
 
 
 

Trial Tip: If there is any concern that opposing counsel may 

attempt to “impeach” one of your witnesses with purportedly bad 
character, a motion in limine to exclude such evidence under 352 
might be prudent.  
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Inconsistent Statements  
 
Proving a witness’s story has changed is probably one of the most 

damaging forms of impeachment evidence available. The court in 
People v. Zapien (1993) 4 Cal.4th 929 put it this way: “The witness who 
has told one story aforetime and another today has opened the gates 
to all the vistas of truth which the common law practice of cross-
examination and re-examination was invented to explore. The reasons 
for the change of face, whether forgetfulness, carelessness, pity, terror, 
or greed, may be explored by the two questioners in the presence of 
the trier of fact, under oath, casting light on which is the true story and 
which the false. It is hard to escape the view that evidence of a prior 
inconsistent statement, when declarant is on the stand to explain it, if 
he can, has in high degree the safeguards of examined testimony.” 
(Zapien, at p. 953, quoting 2 McCormick on Evidence (4th ed. 1992, 
Hearsay Rule, § 251, p. 120, fn. omitted).) An inconsistent statement is 
so compelling that during instruction the court even advises the jury to 
consider its presence or absence. (See Evid. Code § 780(h), supra at 
p. 108; CACI 5003.) Given the importance, searching out and then 
planning for how to impeach a witness with an inconsistency should be 
of the highest priority for counsel during preparation.  

Witnesses change their statements for a variety of reasons. The 
most obvious is when the witness is lying and molding the testimony to 
fit whatever theory is being advanced. More commonly, however, the 
witness’s story changes due to other factors, such as a failure of 
recollection, inadvertence, bias, or the passage of time. Regardless of 
the reason, the fact that the statement has changed, even to a small 
degree, can affect the juror’s overall confidence in the testimony. A 
witness can seem very credible during the direct examination, but when 
it is shown through cross-examination that the witness has previously 
said something different, the juror’s impression of the witness may 
change dramatically. Thus, it is important for trial counsel to know the 
fundamentals of how to effectively impeach a witness with an 
inconsistent statement, a task often easier said than done.  
 
Detection 

 
Before a witness can be impeached with an inconsistency, 

however, the first task for counsel is to detect that there is one. 
Courtroom testimony can move quickly and an inconsistency might be 
subtle. For example, it is a relatively common phenomenon that a 
witness will have been uncertain about something at the time of the 
event (“I think the blue car ran the red light.”) versus a year or even two 
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later at trial when the witness seems much more confident (“I’m positive 
the blue car ran the red light.”). This subtle difference in statements 
might be important if the witness is a party and the question of which 
vehicle ran the light is contested.  

During the direct examination, therefore, counsel must be on high 
alert for any possible inconsistencies. Some attorneys miss 
inconsistencies or important information simply because they were not 
listening carefully or paying close attention to what the witness is 
saying. More importantly, if counsel is not intimately aware of the 
content of all of the witness’s prior statements, e.g., to a police officer 
at the scene or at a deposition, an inconsistency can pass by unnoticed. 
As mentioned, even a slight change in verbiage can be important. This 
is why it is important to be prepared by having reviewed the witness’s 
prior statements and having a system in place to identify passages and 
testimony quickly, for example, by having the deposition testimony 
summarized, tabbed, and highlighted.  
 
Hearsay Exception  

 
In California, an inconsistent statement is an exception to the 

hearsay rule, meaning the prior statement is admissible not only to 
impeach the witness, but also for the truth of the facts asserted in the 
prior statement. This is important because theoretically the jury can 
disregard the courtroom testimony and base its decision solely upon an 
out-of-court inconsistent statement by the same witness.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Evid. Code § 1235 Inconsistent statements 

Evidence of a statement made by a witness is not made inadmissible by the 
hearsay rule if the statement is inconsistent with his testimony at the hearing 
and is offered in compliance with Section 770. 
 
Evid. Code § 770 Evidence of inconsistent statement of witness; 
exclusion; exceptions 
 
Unless the interests of justice otherwise require, extrinsic evidence of a 
statement made by a witness that is inconsistent with any part of his testimony 
at the hearing shall be excluded unless: 
 
(a) The witness was so examined while testifying as to give him an opportunity 
to explain or to deny the statement; or 
(b) The witness has not been excused from giving further testimony in the 

action. 
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Trial Tip: In order to catch and effectively impeach with an 

inconsistency, all of the witness’s prior statements must be reviewed 
and organized in such a way that they can be easily and quickly 
accessed during trial. Requesting the court for “a moment,” as you 
fumble through your paperwork looking for the inconsistent statement 
you know exists but cannot find in the heat of battle, does not bode 
well.  

 
     A witness summary with cross-references to transcript/deposition 
page #’ s is useful. 

 

A statement by a witness that is inconsistent with his or her trial 
testimony is admissible to establish the truth of the matter asserted in 
the statement under the conditions set forth in Evidence Code sections 
1235 and 770. (People v. Cowan (2010) 50 Cal.4th 401, 463.) “The 
‘fundamental requirement’ of section 1235 is that the statement in fact 
be inconsistent with the witness's trial testimony.” (Ibid.) Thus, for 
example, if the witness testifies at trial that the light was green when 
she entered the intersection, but gave a statement to the officer at the 
scene that it was red, if the jury believes that her statement to the police 
officer is more credible, it can consider the earlier statement for the 
truth, namely, the light was red. Note that in Federal Court, whether an 
inconsistent statement is hearsay depends upon the status of the 
witness. (FRE 801(d).) Generally, a prior statement is admitted for the 
non-hearsay purpose of determining the witness’s credibility. (U.S. v. 
Dietrich, 854 F.2d 1056, 26 Fed. R. Evid. Serv. 1193 (7th Cir. 1988).) 

 
  
 
 
 
 
 
 
 
 
 
In California, before evidence of an inconsistent statement is 

admissible, one of the two exceptions in section 770 must apply. 
Section (a) is the most common form of impeachment where the 
witness is confronted with the inconsistency and given the opportunity 
to explain or deny it while on stand.  

  
Counsel: “Mrs. Jones, so is it your testimony that you are positive 
the minivan ran the light?” 
Witness: “Yes. There’s no doubt.”  
Counsel: “Mrs. Jones, that morning at the scene of the accident, 
you spoke to  
a police officer, didn’t you?” 
Witness: “I guess so.”  
Counsel: “Well, a police officer asked you some questions about 
what  
happened, didn’t he?” 
Witness: “Yes.” 
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Counsel: “It was only a few minutes after the accident, wasn’t 
it?”  
Witness: “Yes.”  
Counsel: “And you were honest and truthful to the officer, weren’t 
you?” 
Witness: “Yes.”  
Counsel: “Mrs. Jones, before testifying today, have you had a 
chance to read the statement you gave to the officer at the 
scene?” 
Witness: “My attorney gave me a copy.” 
Counsel: “Isn’t it true, Mrs. Jones, that you told the officer that 
you weren’t sure which vehicle ran the red light because the sun 
was in your eyes? You thought it might have been the minivan. 
That’s what you said to the officer, wasn’t it?” 
Witness: “Well, it wasn’t that bright. I could see.”  
Counsel: “Thank you, Mrs. Jones, but that wasn’t my question. 
The question was: Did you tell the officer at that scene that you 
weren’t sure which vehicle ran the red light because the sun was 
in your eyes?” 
 Witness: “As I said, it was bright, but I could see.” 
Counsel:  “Objection, Your Honor, unresponsive, I would move 
to strike the answer.” 
Court: “Sustained. The answer is stricken.”  
Counsel: “Let me ask it again, Mrs. Jones. Minutes after the 
accident, did you say an officer, quote, ‘I’m not sure which car 
ran the red light because the sun was in my eyes, but I think it 
was the minivan,’ unquote. That was your statement to the 
officer, wasn’t it?” 
Counsel: “Yes, but…” 
Counsel: “Thank you, Mrs. Jones. No further questions, Your 
Honor.”  

 
Note: As discussed above, because an inconsistent statement is 

an exception to the hearsay rule, the jury can consider the witness’s 
out-of-court statement for the truth, i.e., that she really didn’t see 
anything, even though she testified under oath to the contrary. In 
addition, although under section 770(a) the witness must be given an 
opportunity to explain or deny the inconsistency, there is nothing which 
requires the cross-examiner to provide that opportunity. Typically, that 
opportunity is provided during redirect by opposing counsel, who can 
go back and permit Mrs. Jones to explain why she made the statement. 
However, the damage is done.  
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Another tactic of impeachment is not to directly confront the witness 
with the inconsistency and not agree to excuse the witness by 
requesting the court to order the witness “subject to recall.” (§770(b).) 
After the witness has left the stand, the inconsistent statement is then 
introduced, e.g., through the testimony of the officer who took Mrs. 
Jones’s statement. The advantage of doing it this way is that Mrs. Jones 
was not initially given any opportunity to explain her answer because 
no one asked her about it. There may be tactical reasons why you do 
not want to reveal during your cross-examination that you are in 
possession of an inconsistent statement. The legislative comments to 
the section explain, “Among other things, Section 770 will permit more 
effective cross-examination and impeachment of several collusive 
witnesses, since there need be no disclosure of prior inconsistency 
before all such witnesses have been examined.” In effect, because the 
witness was not excused, section 770(b) puts the onus on the 
proponent to recall the witness to provide an explanation, if they want 
her explanation. 

 
 
 
 
 
 
 
 
“Opportunity to Explain or Deny” 
 
 
In some circumstances, there could be an issue regarding whether 

a witness was given an opportunity to explain or deny an inconsistency, 
assuming the witness was excused. The problem occurs when the 
witness was not specifically asked about the inconsistent statement, but 
was questioned more tangentially about related subject matter. The rule 
is that the witness must be given a “realistic opportunity” to explain or 
deny the alleged inconsistent statement, which includes reference to 
more than one of the following: 1) the people involved in the 
conversation, 2) its time and place, or 3) the specific statements that 
were made during it. (People v. Garcia (1990) 224 Cal.App.3d 297, 
300.) For example, in Bossi v. State of California (1981) 119 Cal.App.3d 
313, the court concluded that handing a witness the 60-page transcript 
of a deposition taken of him eighteen months earlier and asking him, 
“Now, at that time and place, were all of these questions asked and all 
of these answers given?” was an insufficient foundational question for 

Trial Tip: Once you have determined that a witness has made an 

inconsistent statement, consider how best to introduce that evidence 
to get the biggest bang for your buck. How are you going to handle it 
if the witness denies making it, claims she can’t remember, or admits. 
Preparation is the key by having the impeachment materials 
organized and ready to go. 

 
     A witness summary with cross-references to transcript/deposition 
page #’ s is useful. 
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admission of statements contained in the deposition transcript because 
it did not afford the witness a realistic opportunity to explain or deny any 
specific statement contained therein. (Bossi, supra, 119 Cal.App.3d at 
p. 325.) Therefore, in order to introduce an inconsistent statement, the 
witness must be directed fairly specifically to the inconsistent passage 
or phrase in the deposition testimony.  

 
Is There an Inconsistency? 

 
In some cases, there may be a question as to whether there is even 

an inconsistency. For example, a witness may testify that he or she 
cannot remember. The mere fact a witness cannot remember making 
the prior statement does not automatically render the statement 
inconsistent. (People v. Ervin (2000) 22 Cal.4th 48, 84.)  

 
Counsel: “Mrs. Jones, did you say to the officer that you weren’t 
certain if the minivan ran the red light?” 
Witness: “I don’t recall saying that.”  

 
If the witness’s lack of memory is genuine, then the rule in Ervin 

applies and the statement may not be introduced as an inconsistent 
statement. However, if the lack of memory is feigned, a different rule 
applies. Inconsistency in effect, rather than contradiction in express 
terms, is the test for admitting a witness's prior statement.  A trial 
witness's deliberately evasive forgetfulness is an implied denial of prior 
statements, which creates “inconsistency in effect” and authorizes 
admission of the witness's prior statements under Evidence Code 
section 1235. (People v. Green (1971) 3 Cal.3d 981, 988.) The true 
point of distinction is not whether the witness selectively remembers 
some and forgets other circumstances, but rather whether the record 
supports a finding that the forgetfulness at trial is deliberately evasive. 
(People v. Perez (2000) 82 Cal.App.4th 760, 764.) As long as there is 
a reasonable basis in the record for concluding that the witness's “I don't 
remember” statements are evasive and untruthful, admission of his or 
her prior statements is proper. The requisite finding is implied from the 
trial court's ruling. (Evid. Code § 402, subd. (c); People v. Ledesma 
(2006) 39 Cal.4th 641, 711-712.) However, when a witness “selectively” 
answers some questions, but remains silent as to others, the entire prior 
statement can be inconsistent under the circumstances where in-court 
testimony, as well as his refusal to answer questions, are materially 
inconsistent with his statement. (People v. Homick (2012) 55 Cal.4th 
816, 861; see also In re Deon D. (1989) 208 Cal.App.3d 953, 959.)  
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Evid. Code § 768. Writings 

(a) In examining a witness concerning a writing, it is not 
necessary to show, read, or disclose to him any part of the 
writing.  
(b) If a writing is shown to a witness, all parties to the action 
must be given an opportunity to inspect it before any question 
concerning it may be asked of the witness. 
  
Evid. Code § 769. Inconsistent statement or conduct 

In examining a witness concerning a statement or other conduct 
by him that is inconsistent with any part of his testimony at the 
hearing, it is not necessary to disclose to him any information 
concerning the statement or other conduct.   

Trial Tip: If there are numerous witness inconsistencies, consider 

preparing a chart to use during argument so the jurors can visualize 
and appreciate the nuances between statements.  

 

In the above example, if Mrs. Jones honestly cannot remember 
making the statement, then her statement to the officer is not admissible 
as an inconsistent statement. However, if the statement is important, 
there are still other methods to get it before the jury: (1) Attempt to 
refresh her recollection by having her review a writing of her prior 
statement. (See discussion re: refresh recollection, supra, at p. 66.) (2) 
Lay the foundation for Past Recollection Recorded. If she has 
insufficient recollection to testify “fully and accurately,” but testifies she 
was truthful, it may qualify. (See supra, at p. 70 re: Past Recollection 
Recorded.) (3) If Mrs. Jones is a party and made the statement at 
deposition, the deposition testimony of a party can be read into the 
record regardless of whether it is inconsistent. (See C.C.P. § 2025.620, 
infra, at p. 135.). Of course, if the witness flatly denies making the 
statement, it would be inconsistent.  

 
 

 
 
 
 
Impeachment with Writings 

 
The use of writings during cross-examination is common. In civil 

cases, the writings are often contracts, receipts, or perhaps even a will 
or a trust. The issue can arise when the witness testifies to something 
different than contained in the writing and counsel wishes to cross-
examine regarding the differences.  
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Trial Tip: Text messages, Facebook posts, tweets, and emails are 

all potential “writings” that might impeach the witness’s testimony. 
Today, many people post things on the internet or send texts that 
contain information and comments about their case. A good thing to 
investigate prior to trial.   

 

One circumstance where the rules regarding the use of a writing to 
impeach could apply in a more modern setting is when a witness has 
sent a text message, email, or posted some electronic message that is 
contrary to their testimony or which shows a bias. Emails, text 
messages, and other forms of electronic communication can create a 
good written record and quite often they are introduced at trial. Many 
times the electronic messages were not meant to be made public and 
can be very damning to a party in a court action. For example, people 
sometimes carelessly post things on Facebook that they wouldn’t 
ordinarily say in public. If the posts are inconsistent with trial testimony 
or reflect a bias or prejudice about the case, it could fall into the hands 
of the opposing party and be used against them when they testify.  

Tactically, the cross-examiner may not wish to reveal possession 
of the emails or texts (a writing) until after he has at least cemented the 
witness into a story that will demonstrate the witness is lying. In other 
words, the cross-examiner hopes the witness will hang himself, so to 
speak. The cross-examiner might ask the witness whether he or she 
has ever made certain statements, in general. Under § 768, there is no 
requirement the examiner disclose that the statements came from 
emails, texts, or the witness’s Facebook page. The witness is in real 
trouble if she initially denies ever making such statements, but then is 
forced to admit it when confronted, towards the end of cross-
examination, with the electronic messages she posted. Under § 768(b), 
however, once the counsel discloses the existence of the messages 
and confronts the witness with them, opposing counsel is then 
permitted to inspect them before questioning. 

As mentioned previously, the cross-examiner might also elect not 
to confront the witness with the damning emails or text messages, but 
rather introduce them later, after the witness has left the stand, 
assuming the witness was left “subject to recall” and counsel can lay 
the appropriate foundation to authenticate them. (See Authentication of 
Writings, supra, at p. 147.) This tactic might be wise if the opposing 
party is unaware you have such powerful impeachment evidence and 
you don’t want to tip your hand too early. 
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Impeachment with Deposition Testimony 
 
Because witnesses are often deposed prior to trial in civil cases, 

impeaching a witness with an inconsistency from the deposition is fairly 
common. Generally, the parties will have possession of the deposition 
transcripts, which some attorneys “lodge” with the court at the 
beginning. As discussed above, the key to successful impeachment 
with deposition testimony is that counsel has thoroughly reviewed and 
summarized the deposition testimony beforehand. The process for 
impeachment is generally the same as for other witnesses, namely, 
counsel first confirms the trial testimony, establishes that the witness 
was under oath at the deposition, then confronts the witness with the 
prior deposition testimony, normally by referring to a specific quote from 
the deposition transcript. “Any party may use a deposition for the 
purpose of contradicting or impeaching the testimony of the deponent 
as a witness, or for any other purpose permitted by the Evidence Code.” 
(CCP § 2025.620(a).)  

 
Counsel: “Mrs. Jones, you testified at a deposition about a year 
ago, didn’t you?” 
Witness: “Yes.”  
Counsel: “You understood at the deposition that you were under 
oath, just like you are today, correct?” 
Witness: “Yes.”  
Counsel: “And at the deposition, you were asked questions 
about the traffic accident and what happened, weren’t you?”  
Witness: “Yes.”  
Counsel: “Referring to page 32, lines 14-28 of her July 28th 
deposition.”  
(To  opposing counsel) 
Counsel:  “Mrs. Jones, do you recall testifying at the deposition, 
when asked whether the light was green, that your answer was, 
quote, ‘I’m pretty sure I had the green light, but not 100 percent 
certain,’ unquote? Do you recall making that statement at the 
deposition?” 

 
If the witness admits to making the statement, the inconsistency is 

established. However, if the witness denies making it or cannot 
remember, you can attempt to refresh the witness’s memory by having 
her review a couple pages of the deposition testimony to see if that 
helps. Or, you could request permission from the court to mark the 
pages referenced as an exhibit and move to have it admitted.  
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If the witness is a “party,” Code of Civil Procedure section 2025.620 
permits the introduction of “any part or all” of a deposition of a party by 
the adverse party for “any purpose.” No inconsistency is required. 
Generally, counsel will notify the court and opposing counsel of the 
specific page and line number from the witness’s deposition transcript 
and then literally read that portion into the record. No questions need to 
be asked of the witness. However, the portions of the deposition 
testimony admitted by any party must still comply with the rules of 
evidence as though the deponent were then present and testifying as a 
witness. (§2025.620.) In other words, irrelevant or inadmissible 
deposition testimony, e.g., inadmissible hearsay, cannot be introduced. 
(In re Automobile Antitrust Cases I and II (2016) 1 Cal.App. 5th 127, 
143 [error to admit deposition testimony that contained hearsay].) 
 
Steps to Establish an Inconsistency – The Three C's     

 
Once you have identified an inconsistency, the next question is 

what to do about it. Although there are different methods, depending on 
the nature of the case, below are three basic steps to establish an 
inconsistency:  

 
(During direct examination, the witness testified that she is certain 

the traffic light was green when she entered into the intersection, 
contrary to what she said to an officer on the day of the accident.)    

 
1. Confirm Testimony – Confirm and lock in the witness’s trial 

testimony and the circumstances of the prior statement. The purpose is 
to prevent or head off the witness from later having an excuse or an 
explanation.    

 
Counsel: “Mrs. Jones, you testified on direct examination, that 
you are now certain the light was green when you crossed over 
the limit line into the intersection, is that correct?” 
Witness: “Yes.” 
Counsel: “You are sure?” 
Witness: “Oh, yes.” 

 
(Confirming the portion of the courtroom testimony you plan to 

impeach prevents the witness from later claiming that that’s not what 
she meant, or was misunderstood or confused.)  

 
Counsel: “Now, shortly after the accident, you spoke with an 
officer at the scene, didn’t you?”  
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Witness: “Yes.” 
Counsel: “And, that was only a few minutes after the accident, 
correct?” 
Witness: “I think so.”  
Counsel: “The officer asked you questions about what 
happened, didn’t he?” 
Witness: “Yes.” 
Counsel: “And you told him, correct? You explained what 
happened, right?” 
Witness: “Yes.”  
Counsel: “I presume you were truthful?” 
Witness: “Of course.” 

 
(The object here is to confirm the circumstances of the prior 

statement to again head off any possible excuse, e.g., “I didn’t 
understand what he was asking” or “I was misunderstood.”) 

 
2. Confront – One of the easiest methods to impeach a witness 

with an inconsistent statement is simply to ask the witness whether it 
was made. It is permissible to literally read the passage out loud to the 
witness. Example:  

 
Counsel: “Mrs. Jones, do recall telling the officer at the scene 
that you thought the light was green, but you weren’t sure?” 
Witness: “I might have.” 
Counsel: “Well, did you say that to him? Did you say to him that 
you weren’t sure whether the light was green?“  

 
(The objective here is to force the witness to either admit or deny 

making the prior statement. Some witnesses will try not to answer, but 
the examiner needs to be firm. Typically, a witness will respond to these 
types of questions in one of the following manners.) 

 
Scenario A – “I said that, but…” The witness admits making the 

statement, but attempts to qualify it with an explanation. “I didn’t 
understand the question” or “I was confused.” However, as the cross-
examiner, you generally would like to prevent the witness from giving a 
non-responsive explanation. Thus, be prepared to cut off the 
explanation using witness control techniques (discussed infra, at p. 
101) and confirm again, with just an affirmation or denial, that the 
statement was made to drive the point home.  
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Counsel: “Mrs. Jones, minutes after the accident, you told an 
officer that you thought you had the green light, but you weren’t 
sure, isn’t that true?” 
Witness: “Yes.” 
Counsel: “You didn’t tell the officer that you were positive, did 
you?” 
Witness: “Well, no, but I…” 
Counsel: “Thank you, Mrs. Jones. No further questions, Your 
Honor.” 

 
If your opponent wants the witness to explain the inconsistency, 

they can do it on redirect, but not during cross.  
 
Scenario B – “No, I never said that!” ... "That's not true." The 

witness denies making the prior statement. Here, the claim is usually 
that the reporter (the officer) misunderstood what the witness said, 
twisted her words, or did not accurately record the statement. Confirm 
the answer.  

 
Counsel: “So, Mrs. Jones, is it your testimony that you never 
made such a statement to the officer?”  
Witness: “No, I didn’t.” 
Counsel: “But, you don’t deny speaking with him, do you?” 
Witness: “No. I just didn’t say I wasn’t certain.” 

 
A denial is clearly inconsistent. The next step is to call the 

officer/witness to testify regarding the inconsistent statement. Establish 
that the reporter (officer) accurately recorded the witness’s statement 
at the scene of the accident.  

 
Scenario C – “I don’t remember [making the statement].” This 

response is one of the easiest and most common avenues of escape 
because there is nothing for the witness to explain. The witness simply 
testifies that she can’t remember what she told the officer. “It was a long 
time ago.” The question then becomes how to get her prior statement 
before the jury.  

i. Honest failure of recollection – If the failure of recollection 
appears genuine, attempt to refresh her recollection by permitting the 
witness to review her prior statement while on the witness stand. Just 
by reading her own statement, the witness might concede that she 
made the statement. (See refreshing recollection, supra, at p. 66.)  
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Counsel: “Mrs. Jones, does that help refresh your memory that 
you told the officer that you thought the light was green, but 
weren’t certain?” 
Witness: “Yes.” 
Counsel: “So, did you make that statement to the officer?” 
Witness: “I must have.”  

  
If the witness is still somewhat equivocal—and it is important that 

the jury appreciate the full import of her prior statement—also consider 
establishing the requirements for Past Recollection Recorded by having 
her confirm that she was truthful to the officer. Then, call the officer to 
read into the record her exact statement. (See past recollection 
recorded, supra, at p. 69.)  

 
ii. Deliberate Evasion – If the witness's failure of recollection 

appears feigned, request the court make that finding and present the 
prior statement as inconsistent. (People v. Green, supra, p. 129.) Call 
the officer to testify regarding her prior statement.  

 
3. Closing Argument – The final “C” is perhaps the most 

important. The process of impeachment is not always very exciting, and 
the jurors may not have understood the significance of what you were 
doing or the nuances of how the witness’s story has changed. Small 
differences in verbiage can be important. Your argument is where the 
inconsistencies and the importance thereof should be fully explained. If 
there are multiple inconsistencies, use a chart to compare and contrast 
the witness’s statements. Remember that evidence of inconsistency, 
i.e., that the witness’s story is changing, is an important factor regarding 
credibility. 
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Your Instructor

▪ Hughey Phillips LLP
– Criminal Defense

– Business Litigation 

▪ 20  Year Former Supervising Deputy District Attorney

▪ Struggling Politician 

▪ Legal Instructor
– MCLE for Prosecutors (6 years)

– POST Institute of Criminal Investigations - Detective School (2 years)

– Faculty, U.C. Davis Medical School, Forensic Psychiatry Division (12 years)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Criminal Law Updates

▪ Criminal Justice Reform
Bail
Juveniles – no one under 16
Juveniles -12 years old minimum
Felony Murder Rule

▪ Domestic Violence
Lifetime firearm restrictions

▪ Driving Under the Influence
Interlock Ignition Devices

▪ Cannabis 
Delivery into Placer County
New State Regulations
Best Business Practices

▪ Mental Health Diversion

▪ Random Fun Questions
Crawford 

Sanchez

PC 422 Criminal Threats

EC 1101

Declarations Against Interest

Impeachment Evidence

Search & Seizure

Sentencing

Proposition 36

Proposition 47

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Bail

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Bail

▪ Judges must set bail taking into account the D’s ability to post bail and less 
restrictive alternatives.

▪ A court can order no bail (preventive detention) on a felony involving 
violence/sex assault where there is a substantial likelihood the person’s release 
will result in great bodily harm to others.
– Substantial Likelihood more than a possibility

– Clear and Convincing Evidence

– Preventive Detention- rare

▪ PC 1289 Increase/Decrease only on changed circumstances and good cause

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Juvenile Justice SB 1391: 16 years or older 

In extreme cases where a juvenile is 
deemed too dangerous to release WIC 
1800 permits the courts to order that 
they be held in juvenile detention for 
two-year increments, with no cap on 
the number of such remands.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Criminal Justice Reform

Violates Prop 57, ballot initiative passed by voters in 2015 that gave judges the 
power to decide if a juvenile offender should be tried in adult court. By barring youth 
under 16 from adult court, SB 1391, revokes a power that voters expressly conferred 
onto the judges.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Fun Questions!!!!
Juvenile Law Proposition 57 transfer hearing 

Does it apply to cases pending trial, requiring 
juvneiles directly filed in adult court to be sent to 
juvenile court for transfer hearings?
People v. Superior Court (Lara) 2018 4 Cal. 5th 299

What about cases on appeal? People v. Vela (2018) Cal.App.5th.; G052282

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Juvenile Justice SB 439: 12 years of age minimum

▪ Murder

▪ Rape

▪ Sodomy

▪ Oral Copulation

▪ Sexual Penetration by Force

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Felony Murder Rule: SB 1437

▪ Changes how  cases can be 
prosecuted

▪ Changes how cases will be 
argued

▪ Retroactive- Resentencing 
potential for people convicted 
under FMR or the NPC 
doctrines

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Felony Murder Rule: 
Aider and Abettor to underlying felony (664/211)
Non killer with no intent to kill

▪ 16 y/o

▪ No criminal record

▪ Unarmed

▪ Helped plan a robbery

▪ Brought on inexperienced older gunman

▪ Exited car with gunman to rob two men

▪ Walked away from targets (got scared) at time of robbery

▪ Gunman accidentally shoots and kills one of targets in crime

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

PCBA 2019 Spring MCLE -  60



Changes in Murder Liability:

Proposition 7, the Death Penalty Act of 1978

Increased penalty for felony murder and accomplice liability

Constitution authorizes Legislature to amend or repeal by a statute 
that becomes effective when approved by the electors….

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Changes in Murder Liability: 
Current Constitutional Challenges

LA County:
SB 1437 Constitutional. Michael Tirpak BA097152. Ruling Feb. 8 2019. LADA didn’t appeal. Client was 
released.

Solano County:
SB 1437 Constitutional. James Gover, Solano #VCR224653, 1st DCA # A156328. Ruling on Jan 16 2019 
(court also dismissed the murder charge). DA filed a writ seeking a stay (1DCA # A156349). It was 
denied. **This is the case that the AG sent a letter stating that the DA would be handling the 
appeal.** The record is due to be filed April 14th.

Orange County:
SB1437 is Unconstitutional. Dejon Griffin OC# 16NF2053. Ruling Feb. 8 2019. It does not appear that 
any writs have been filed yet in the 4DCA Div 3.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

PCBA 2019 Spring MCLE -  61



Felony Murder Rule: Major Participant

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Felony Murder Rule: Reckless Indifference to Human Life

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Felony Murder Rule: 
Major Participant & Reckless Indifference Analysis

▪ 16 y/o

▪ No criminal record

▪ Unarmed

▪ Helped plan a robbery

▪ Brought on inexperienced older gunman

▪ Exited car with gunman to rob two men

▪ Walked away from targets (got scared) at time of robbery

▪ Gunman accidentally shoots and kills one of targets in crime

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Felony Murder Rule: Retroactivity 
Petition for Resentencing pursuant 
to PC 1170.95

▪ Petitioner Prima Facie Case

▪ DA responds

▪ Court issues OSC

▪ Hearing (Resentencing)

▪ DA must prove BRD
– Major Participant

– Reckless Indifference 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Fun Questions!!!!
Admissible or Inadmissible
Post Crawford/Sanchez: Gang Evidence

Prosecution Gang Expert relied heavily on field 
identification cards and admissions by gang 
members

FICs are produced in the course of investigations, they are 
testimonial and admissions by gang members are case specific as 
well. People v. Malik (2017) 16 Ca.App.5th 587.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Fun Questions!!!!
Admissible or Inadmissible
Post Crawford/Sanchez; Psyche Evidence

Defense Expert reviewed psyche records, 
prohibited from offering opinion that victim of 
manslaughter had previously been diagnosed with 
schizophrenia several years ago and had acted 
aggressively towards police in prior reports.

Evidence is case specific and expert opinion would be based on 
unusable hearsay. People v. McVey (2018) 24.Cal.App.5th 405

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

PCBA 2019 Spring MCLE -  64



Domestic Violence Conviction 
Lifetime Firearm Restriction

2018 CA AB 3129, creating Cal. Penal Code § 29805(b)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Domestic Violence Conviction 
Avoiding firearm restriction

Q: What domestic violence charge arguable does not require a firearm 
restriction?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Domestic Violence Conviction 
Lifetime Federal Firearm Restriction
False Imprisonment Plea OK?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Fun Questions!!!!
Everbody’s favorite crime PC 422

D, makes the throat slit sign to his ex GF at liquor store in Rocklin. 
D  charged and found guilty of violating PC 422. Will this 
conviction hold up on appeal? 

P v. Gonzalez (2017) 2 Cal.5th 1138 “A threat made through nonverbal 
conduct falls outside the scope of section 422.”

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Fun Questions!!!!
1101 Evidence: Admissible or Inadmissible

D charged with stabbing wife to death. P presented evidence 23 
years ago, D shot his then mother in law with intent to kill. 

The prior evidence was dissimilar, relevance to prove D’s mental state in 
charged offense was minimal.  Admission was extremely prejudicial and 
relied on heavily by the prosecutor.  Also very remote. 
People v. Williams (2018) 23 Cal.App.5th 396

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Driving Under the Influence:
Interlock Ignition Devices - WHY?

• Began as a pilot program in Sacramento and three other counties

• Industry experts said it showed a 74 percent reduction in repeat DUIs

• 15% reduction in DUI fatalities

• Devices could save up to 100 lives a year

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Driving Under the Influence:
Interlock Ignition Devices -permissive 

Upon conviction for a DUI 1st, a judge may order you to install an ignition 
interlock device (IID) for:

•BAC of .015% or higher,

•Refusing to submit to a chemical test,

•VC 14601.2 violations stemming from DUI convictions.

▪ Is it likely that Placer County Judges will be ordering an IID as a condition 
of pretrial release ? 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Driving Under the Influence:
Interlock Ignition Devices -mandatory 

Upon conviction, a judge will order you to install an IID for  DUI with prior. 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Driving Under the Influence:
Interlock Ignition Devices 
DMV request for restricted license

Pending/post trial for a 

1. DUI with prior or

2. DUI causing injury (VC 23153)

You may obtain a restricted license provided an IID is installed

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Fun Questions!!!!
Declaration Against Interest

D charged with DUI . His GF, told a defense investigator that she 
was driving. She was called as a witness, took the fifth and DA 
refused to give her immunity.  Defense attorney sought to 
introduce her statement t0 investigator.  Trial Court excluded. 

Trial court always has discretion to exclude if untrustworthy. GF + never 
told police + she told EMS she was in back seat.  
People v. Smith (2017) 10 Cal.App.5th 297

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Fun Questions!!!!
OK to impeach?

Defendant testifies and is impeached with the conduct 
underlying a prior felony conviction instead of being limited to 
being asked about having a felony conviction. 

Prior conduct must show dishonesty and the conviction itself 
does not. If prior felony conviction was for dishonesty, additional 
details would be too prejudicial. People v. Gutierrez (2018) 28 Cal.App.5th 85

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

▪ Federal Law (Title 21 USC 
Controlled Substances Act)
– Include language in your engagement 

agreement that addresses the 
inherent tension between Federal 
and State Law

▪ State Law (Penal Code & Health 
and Safety Code)

▪ Local Law (Ordinance)

Cannabis Law:
Advising a client about growing,possessing and 
delivering cannabis in Placer County

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Cannabis Law: Delivery Driver Arrested
Can you Deliver into Placer County under these facts?

▪ Post January 1, 2019

▪ Non store front delivery 
business

▪ Registered with the Bureau of 
Cannabis Control 

▪ Working towards obtaining a 
Business Operating Permit 
(BOP)  with the City of 
Sacramento on a property which 
currently holds a Conditional 
Use Permit (ie is licensed)

▪ High Times Driver + 2 friends 
pulled over for PC

▪ 10 pounds of MJ

▪ Cash

▪ Evidence of transactions

▪ Via business records/cell phone

▪ Arrested for violating….

▪ H&S 11359/11360, 182?

▪ Confiscates MJ and cash

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Cannabis Law: Delivery Driver Arrested
Options post arrest

▪ What if the DA hasn’t made a decision about filing a 
case?

▪ Return of cannabis
– PC section 1538

– HS code section 11473.5

– Smith v. Superior Court of San Francisco, 2018 Cal. App. LEXIS 931

– What if any responsibilities do law enforcement have pending the 
outcome of the case?

▪ Cannabis will lose potency hence value

▪ What if law enforcement destroys the cannabis?

▪ Asset Forfeiture Proceedings
– Cash

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Fun Questions!!!!
True or False – Search and Seizure

D has GF rent car. Only he drives. T/S= body armor and heroin. 
Gov says no reasonable expectation of privacy.

Byrd v U.S- “as a general rule, someone in otherwise lawful 
possession and control of a rental car has a REP even if not listed 
as driver.”

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Fun Questions!!!!
Evidence

Court permits prosecutor to impeach a D in a murder by stabbing trial with 
previous conduct that D  possessed a knife after initially denying 
prosecutor’s request but changing his mind after hearing defendant 
testify. 

Impeachment with a prior knife possession was not relevant and extremely prejudicial. Also rt to counsel 
violated since counsel advised defendant to testify on court’s previous ruling. 
People v. Hall (2018) 23 Cal.App.5th 727

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Fun Questions!!!!
True or False – Sentencing

D pulls out gun and orders victim out of van. D drives van away 
full of rare coins. D convicted of 211 and 215.  654 bars multiple 
sentences.

People v. Corpening (2017) “where the same physical act accomplishes the 
Actus Reis requirement for more than one crime, that single act cannot 
give rise to multiple punishment.”

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Mental Health Diversion: 
Penal Code Section 1001.35-1001.36

▪ Crimes covered – ALL

▪ When – Any time  (including while declared incompetent)

▪ Who – Discretionary after considering the positions of the 
defense and prosecution

▪ Burden of establishing eligibility – Defendant must make 
prima facie showing
– Crime info

– D’s criminal and mental health history

– Potential treatment options

▪ Once deemed eligible, case will proceed like 1368, 1026 etc

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Mental Health Diversion: 
Determining eligibility

▪ Court is satisfied D suffers from MMHD 

▪ MMHD played a significant role in the commission of charged offense

▪ Mental Health Expert opines D is amenable to treatment

▪ D consents & agrees to comply

▪ Court satisfied D will not pose unreasonable risk of danger 

▪ Court satisfied the treatment plan will meet needs

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Mental Health Diversion: 
Case examples

▪ 27 y/o with no criminal record with job, life , etc

▪ Psychotic break

▪ 1.5 years of bizarre behavior including multiple MH hospitalizations

▪ Believed (delusional?) his father molested him as child

▪ Goes to Dad’s house and lights fence near attached to house on fire

▪ Neighbor comes out and tries to hand him a house to put it out, D just stares

▪ A few boards had fire damage

▪ Dad wants him prosecuted to the max

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

Mental Health Diversion: 
Case examples

▪ 27 y/o with no criminal record with job, life , etc

▪ Psychotic break

▪ 1.5 years of bizarre behavior including multiple MH hospitalizations

▪ Believed (delusional?) his father molested him as child

▪ Goes to Dad’s house and lights fence near attached to house on fire

▪ Neighbor comes out and tries to hand him a house to put it out, D just stares

▪ A few boards had fire damage

▪ Dad wants him prosecuted to the max

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Mental Health Diversion Accepted:
Treatment 

▪ Program requirements
– Reports submitted

– 2 years max

▪ Termination or modification
– Hearing

– Additional Charges

– Engaged in other criminal conduct

– MHP 

▪ Performing unsatisfactorily

▪ Gravely Disabled

▪ Successful Completion –Dismissal of Criminal Charges

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Proposition 36- 3 strikes 

Definition of dangerousness in Proposition 47 does not apply to 
Proposition 36. People v. Williams (2018) 19 Cal.App.5th 1057

Burden of Proof to establish ineligibility is BRD. If jury during trial found D 
was not personally armed, precludes Judge from finding defendant was 
armed at sentencing. People v. Arevalo (2016) 244 Cal.App.4th 836

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Proposition 47- Shoplifting 

Created a new crime, shoplifting - entering a commercial establishment 
during business hours with the intent to steal $950 or less. 

Bars prosecutor from filing any crime other than shoplifting on these facts.

How can prosecutors work around this?

Conspiracy to commit petty theft. 
People v. Martin (2018) 26 Cal.App.5th 825

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Proposition 47- Covered or NOT? 

H&S 11368 medical prescription forgery 
People v. Gollardo (2017) 17 Cal.App.5th 547

PC 530.5 Identity theft
People v. Liu (2018) 21 Cal App.5th 143

PC 503 Embezzlement
People v. Warmington (2017) 16 Cal.App.5th 333

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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MEMORANDUM 
 
 

 
FROM:   J. RICHARD COUZENS 
  Judge of the Placer County Superior Court (Ret.) 
 
DATED: July 13, 2018 
 
RE: MENTAL HEALTH DIVERSION (PENAL CODE §§ 1001.35-1001.36)(AB 1810) 
 
 
 
AB 1810, an omnibus mental health bill, was signed by the governor on June 27, 2018, as a 
budget trailer bill; it became effective on signing.  The legislation includes the addition of Penal 
Code1 sections 1001.35 and 1001.362 for the discretionary diversion of qualified persons who 
have committed a crime because of a mental disorder.  This memorandum will provide a review 
of the new diversion procedures and related legislation as it currently exists.   
 

I. Crimes eligible for diversion 
 
All crimes, felony or misdemeanor, are potentially eligible for diversion.  (§ 1001.36, 
subd. (a).) 

 
II. When diversion may be granted 

 
Diversion may be granted at any time after the filing of an accusatory pleading:  “On 
an accusatory pleading alleging the commission of a misdemeanor or felony offense, 
the court may, after considering the positions of the defense and prosecution, grant 
pretrial diversion to a defendant pursuant to this section. . . .”  (§ 1001.36, subd. (a).) 
“Pretrial diversion” “means the postponement of prosecution, either temporarily or 
permanently, at any point in the judicial process from the point at which the accused 
is charged until adjudication, to allow the defendant to undergo mental health 
treatment. . . .”  (§ 1001.36, subd. (c).) It seems clear the statute was drafted to 
permit pre-plea diversion of the defendant. The phrase “until adjudicated” appears 
to indicate there is no ability to request diversion once the defendant has been 
found to have committed the crime, whether by plea or verdict.   
 
The diversion program is not dependent on whether the defendant is competent to 
stand trial.  Neither counsel nor the court are required to make a declaration or 

                                                           
1 Unless otherwise indicated, all further statutory references are to the Penal Code. 
2 The full text of sections 1001.35 and 1001.36 is set forth in Attachment A. 
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finding as to incompetence before the diversion process may be initiated.  The 
purpose of the program is not to secure the defendant’s trial competency, but to 
offer treatment for an underlying mental disorder.  However, sections 1370, 
subdivision (a)(1)(B)(iv) and 1370.01, subdivision (a)(2), permit the court to place an 
incompetent defendant on diversion if deemed “suitable.”3   

 
III. Persons eligible for diversion 

 
Discretion of the court 
 
Diversion is a discretionary disposition available to the court and defendant if certain 
requirements are met.  “On an accusatory pleading alleging the commission of a 
misdemeanor or felony offense, the court may, after considering the positions of the 
defense and prosecution, grant pretrial diversion to a defendant pursuant to this 
section. . . .”  (§ 1001.36, subd. (a); emphasis added.)   “Pretrial diversion may be 
granted pursuant to this section if all of the following criteria are met. . . .”  (§ 
1001.36, subd. (b); emphasis added.)   
 
“Ordinarily, the word ‘may’ connotes a discretionary or permissive act; the word 
‘shall’ connotes a mandatory or directory duty.  This distinction is particularly acute 
when both words are used in the same statute.”  (Woodbury v. Brown-Dempsey 
(2003) 108 Cal.App.4th 421, 432; footnotes omitted.)  In enacting section 1001.36, 
the Legislature appears to understand this distinction.  When addressing the 
authority of the court to grant diversion, the statute uses the permissive “may.”  
(See, e.g., §§ 1001.36, subd. (a) and (b).)  When addressing the court’s duty upon the 
defendant’s successful completion of diversion, the statute uses the directory “shall 
dismiss the defendant’s criminal charges.” (§ 1001.36, subd. (e); emphasis added.) 
Section 1001.36, subdivision (h), expressly acknowledges the discretionary nature of 
the court’s decision:  “when determining whether to exercise its discretion to grant 
diversion under this section, a court may consider previous records of participation 
in diversion under this section.” (Emphasis added.)  Finally, the court having full 
discretion to grant diversion appears consistent with a stated purpose of the act to 
give local discretion for the creation and implementation of a diversion program:  
“The purpose of this chapter is to promote all of the following:  . . . Allowing local 
discretion and flexibility for counties in the development and implementation of 
diversion for individuals with mental disorders across a continuum of care settings.”  
(§ 1001.35, subd. (b).) 
 
Accordingly, it seems clear the court can grant diversion if the minimum standards 
are met, and, correspondingly, can refuse to grant diversion even though the 
defendant meets the technical requirements of the program.   
 

                                                           
3 For a full discussion of the placement of incompetent persons on diversion, see Section VII, infra. 
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There may be times, because of the defendant’s circumstances, where the interests 
of justice do not support diversion of the case.  The defendant’s criminal or mental 
health history may reflect a substantial risk the defendant will commit dangerous 
crimes beyond the “super strikes” identified in section 1001.36, subdivision (b)(6).  It 
may be that because of the defendant’s level of disability there is no reasonably 
available and suitable treatment program for the defendant.  The defendant’s 
treatment history may indicate the prospect of successfully completing a program is 
quite poor.  Conduct in prior diversion programs may indicate defendant is now 
unsuitable.  (See § 1001.36, subd. (h) [the court may consider past performance on 
diversion in determining suitability].) The court may consider the defendant and the 
community will be better served by the regimen of mental health court. (See 
§1001.36, subd. (c)(1)(B) [the court may consider interests of the community in 
selecting a program].)  Clearly the court is not limited to excluding persons only 
because of the risk of committing a “super strike” – the right to exclude because of 
dangerousness goes well beyond that limited list.  In short, the court may consider 
any factor relevant to whether the defendant is suitable for diversion. 
 
Burden of establishing eligibility 
 
Because the ability to participate in diversion is not a matter of statutory right, but a 
matter of discretion with the court, it seems likely the defendant will carry the 
burdens of proof and persuasion regarding eligibility and suitability for diversion.  
Diversion under section 1001.36 is quite different than the qualified “right” to 
resentencing and reclassification in Propositions 36 and 47, which, depending on the 
issue, have shifting burdens of proof.  (See, generally, People v. Romanowski (2017) 
2 Cal.5th 903, 916 [Proposition 47 – defendant has burden of proof of eligibility]; 
People v. Frierson (2017) 4 Cal.5th 225, 239 [Proposition 36 – People have burden of 
proof of dangerousness].) 
 
Prima facie determination of eligibility 
 
It is suggested that when the defendant requests mental health diversion, the court 
conduct a hearing to determine whether the defendant can offer a prima facie basis 
for diversion.4  At that time the court can receive information about the crime, the 
defendant’s criminal and mental health history, and potential treatment options.  If 
the defendant demonstrates the crime is generally suitable for diversion and the 
defendant has at least an arguable chance of meeting the other requirements for 
diversion, the court may proceed with appointment of any necessary experts and 
exploration of placement options.  On the other hand, if the case is unsuitable for 
diversion, even assuming the defendant would otherwise qualify, the court could 
deny the request without further incurring unnecessary time and expense in 
obtaining forensic evaluations. 

                                                           
4 For a complete outline of the suggested procedure for granting diversion, see Attachment B 
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It is suggested that this hearing be informal in nature, with counsel making offers of 
proof as to the details of the offense and the defendant’s criminal and mental health 
history.  It would seem entirely appropriate to consider “reliable hearsay.”  Indeed, 
sections 1001.36, subd. (b)(1) and (2), contemplate the use of such evidence by 
permitting the court to consider police reports, preliminary hearing transcripts, 
witness statements, statements by the defendant’s mental health treatment 
provider, medical records, and records or reports by qualified medical experts. 
 
Requirements for diversion 
 
The court may grant diversion if all of the following requirements are met: 
 
A. “The court is satisfied that the defendant suffers from a mental disorder as 

identified in the most recent edition of the Diagnostic and Statistical Manual of 
Mental Disorders [currently the DSM V], including, but not limited to, bipolar 
disorder, schizophrenia, schizoaffective disorder, or post-traumatic stress 
disorder, but excluding antisocial personality disorder, borderline personality 
disorder, and pedophilia.”  (§ 1001.36, subd. (b)(1); emphasis added.)  
Accordingly, while the statute permits diversion based on nearly every mental 
disorder, it expressly excludes persons who are diagnosed with antisocial 
personality disorder, borderline personality disorder, and pedophilia. 
 
The DSM V also includes as a mental disorder certain developmental disabilities 
such as autism, neurocognitive disorder due to traumatic brain injury, and 
intellectual disability (intellectual developmental disorder).  Even if a particular 
developmental disability is not included in the DSM V definition of mental 
disorder, it would seem that persons suffering from a recognized disorder 
caused by the developmental disability also would be entitled to diversion. 
 
The defense is directed to provide evidence of the disorder, which must include 
a diagnosis by a “qualified mental health expert.”  There are three points to 
observe about this requirement.  First, “qualified mental health expert” is not 
further defined in the statute.  Likely the intent of the legislation is to allow the 
court to determine in any particular circumstance whether a person is qualified 
to express an opinion on the defendant’s diagnosis.5      
 

Second, the statue only requires a “recent diagnosis” of the disorder.  Depending 
on the defendant’s circumstances, the diagnosis could come from a psychiatrist 
or psychologist in a full report ordered by the court, or it could come from recent 
medical records regarding the defendant’s mental health treatment.  If after the 

                                                           
5 It seems unlikely the expert must meet the standards set forth in section 1369, subdivision (h); if it had wanted 
that level of expertise, the Legislature could have said so. 
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preliminary review of the prima facie basis for granting diversion the court 
determines it is appropriate to proceed with diversion, the court should explore 
the availability of relevant information regarding the defendant’s diagnosis and 
the other requirements of eligibility before ordering an expensive and time-
consuming full psychological report.  Particularly if the defendant is engaged in 
on-going treatment, any number of persons engaged in the defendant’s 
treatment would likely be qualified to render an opinion as to the defendant’s 
diagnosis and the other issues to be addressed by the court. 
 
Third, it is unlikely section 1001.36, subdivision (b)(1), should be read as limiting 
the diagnosis to the one offered by the defense expert.  The provision 
establishes a duty of disclosure by the defense, not a limitation on what the 
court may consider.  The prosecution would not be precluded from having its 
own expert examine the defendant. (See § 1054.3, subd. (b)(1); see also Sharp v. 
Superior Court (2012) 54 Cal.4th 168, 173-174 [interpreting section 
1054.3(b)(1)].)  Furthermore, nothing precludes the court from appointing its 
own expert pursuant to Evidence Code, section 730. 
 
In reaching an opinion as to whether the defendant has a qualifying disorder, the 
expert is expressly permitted to consider “the defendant’s medical records, 
arrest reports, or any other relevant evidence.”  (§ 1001.36, subd. (b)(1).) 
 

B. “The court is satisfied that the defendant’s mental disorder played a significant 
role in the commission of the charged offense.”  (§ 1001.36, subd. (b)(2).) “A 
court may conclude that a defendant’s mental disorder played a significant role 
in the commission of the charged offense if . . . the court concludes that the 
defendant’s mental disorder substantially contributed to the defendant’s 
involvement in the commission of the offense.”  (Id.)  In reaching its conclusion 
on this requirement, the court is permitted to consider “any relevant and 
credible evidence, including, but not limited to, police reports, preliminary 
hearing transcripts, witness statements, statements by the defendant’s mental 
health treatment provider, medical records, records or reports by qualified 
medical experts, or evidence that the defendant displayed symptoms consistent 
with the relevant mental disorder at or near the time of the offense. . . .”  (Id.) 
 

C. “In the opinion of a qualified mental health expert, the defendant’s symptoms 
motivating the criminal behavior would respond to mental health treatment.”  
(§ 1001.36, subd. (b)(3).) 

D. The defendant consents to diversion and waives the right to a speedy trial.  (§ 
1001.36, subd. (b)(4).   The only exception to this requirement is when the 
defendant has actually been found incompetent and suitable for diversion under 
sections 1370, subdivision (a)(1)(B)(iv), or 1370.01, subdivision (a)(2). In such 
circumstances the defendant is not competent to consent to diversion or waive 
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the right to a speedy trial.  (§ 1001.36, subd. (b)(4).) For a discussion of diversion 
of persons who are incompetent to stand trial, see Section VII, infra. 

 
E. “The defendant agrees to comply with treatment as a condition of diversion.”  

(§ 1001.36, subd. (b)(5).) 
 
F.  “The court is satisfied that the defendant will not pose an unreasonable risk of 

danger to public safety, as defined in Section 1170.18, if treated in the 
community.”  (§ 1001.36, subd. (b)(6).)   In determining dangerousness, “[t]he 
court may consider the opinions of the district attorney, the defense, or a 
qualified mental health expert, and may consider the defendant’s violence and 
criminal history, the current charged offense, and any other factors that the 
court deems appropriate.”  (Id.) 
 
The reference to section 1170.18 incorporates the definition of “unreasonable 
risk of danger to public safety” contained in Proposition 47:  “’Unreasonable risk 
of danger to public safety’ means an unreasonable risk that the [defendant] will 
commit a new violent felony within the meaning of” section 667(e)(2)(C)(iv).”  (§ 
1170.18, subd. (c).)   

 
In considering this factor, the court must determine whether there is an 
unreasonable risk the defendant will commit one of the “super strikes,” not 
whether there is an unreasonable risk that the defendant will commit other 
serious or violent felonies such as a robbery, kidnapping or arson.  (For a 
complete table of the listed violent felonies, see Attachment C.)  
 
Specifically, the court must determine whether there is an unreasonable risk that 
the defendant will commit any of the following offenses: 
 

(a) A “sexually violent offense” as defined in Welfare and Institutions 
Code, section 6600(b) [Sexually Violent Predator Law]:  “ ‘Sexually violent 
offense’ means the following acts when committed by force, violence, 
duress, menace, fear of immediate and unlawful bodily injury on the 
victim or another person, or threatening to retaliate in the future against 
the victim or any other person, and that are committed on, before, or 
after the effective date of this article and result in a conviction or a 
finding of not guilty by reason of insanity, as defined in subdivision (a): a 
felony violation of Section 261, 262, 264.1, 269, 286, 288, 288a, 288.5, or 
289 of the Penal Code, or any felony violation of Section 207, 209, or 220 
of the Penal Code, committed with the intent to commit a violation of 
Section 261, 262, 264.1, 286, 288, 288a, or 289 of the Penal Code.”   
 
(b) Oral copulation under section 288a, sodomy under section 286, or 
sexual penetration under section 289, if these offenses are committed 
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with a person who is under 14 years of age, and who is more than 10 
years younger than the defendant. 
 
(c) A lewd or lascivious act involving a child under 14 years of age, in 
violation of section 288.  
 
(d) Any homicide offense, including any attempted homicide offense, 
defined in sections 187 to 191.5, inclusive.  Potential conviction for 
voluntary manslaughter under section 192, subdivision (a), involuntary 
manslaughter under section 192, subdivision (b), and vehicular 
manslaughter under section 192, subdivision (c), are not “super strikes.” 
 
As noted, the determination of dangerousness includes the potential of 
committing gross vehicular manslaughter while intoxicated, in violation 
of section 191.5, subdivision (a).  In that regard, likely the court will be 
able to consider the person’s history of substance abuse and driving as it 
relates to the person’s potential of killing someone while operating a 
vehicle while under the influence of alcohol or drugs. 
 
(e) Solicitation to commit murder as defined in section 653f. 
 
(f) Assault with a machine gun on a peace officer or firefighter, as defined 
in section 245, subdivision (d)(3).  
 
(g) Possession of a weapon of mass destruction, as defined in section 
11418, subdivision (a)(1). 
 
(h) Any serious or violent offense punishable in California by life 
imprisonment or death.  

 
 
G. “The court is satisfied that the recommended inpatient or outpatient program 

of mental health treatment will meet the specialized mental health treatment 
needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).) Although this requirement 
is listed as part of the definition of “pretrial diversion” in subdivision (c), the 
identification of a suitable program clearly is a prerequisite to the court granting 
diversion.  Certainly one of the principal purposes of diversion is to treat the 
defendant sufficiently that he does not commit further crimes.  Even though the 
court may be unable to find the defendant likely to commit a “super strike” if 
treated in the community as discussed above, the court must nevertheless be 
satisfied the program will address the needs of the defendant to prevent the 
commission of any serious crime because of the mental disorder.  If the court 
cannot identify a program that will meet the “specialized mental health 
treatment needs of the defendant,” diversion cannot be granted.  Finally, even if 
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a suitable program is identified, the program must be willing to accept the 
defendant. 

 
Need for a psychological report  
 
The need of a report arises, if at all, in the determination of eligibility for diversion 
under section 1001.36, subdivision (b)(1), and when diversion is terminated for a 
person previously declared incompetent to stand trial under section 1370, 
subdivision (a)(1)(B)(v).  Note that the statue only requires a “recent diagnosis” of 
the disorder.  Depending on the defendant’s circumstances, the diagnosis could 
come from a psychiatrist or psychologist in a full report ordered by the court, or it 
could come from recent medical records regarding the defendant’s mental health 
treatment.  If after the preliminary review of the prima facie basis for granting 
diversion the court determines it is appropriate to proceed with diversion, the court 
should explore the availability of relevant information regarding the defendant’s 
diagnosis and the other requirements of eligibility before ordering an expensive and 
time-consuming full psychological report.  Particularly if the defendant is engaged in 
on-going treatment, any number of persons engaged in the defendant’s treatment 
would likely be qualified to render an opinion as to the defendant’s diagnosis and 
the other issues to be addressed by the court. 
 
While the defendant has an initial burden to supply evidence of a mental disorder, 
including a recent diagnosis from a mental health professional, it appears the 
substance of a report, if one is needed, can be of assistance to the court in 
determining four of the six eligibility requirements for diversion noted above.  While 
the report in some instances will be helpful to the defendant, its primary purpose is 
to assist the court in making its decision to grant or terminate diversion.  
 
Responsibility for the cost of psychological reports 
 
Given that the report, if ordered, is for the court’s needs and the court’s own use, 
the court has the duty to pay for the reports under Rule 10.810, subdivision (d), 
Function 10, as part of “court operations” (Gov. Code § 77200).  Similarly, the court 
has the obligation to pay for reports requested by the court pursuant to Evidence 
Code, section 730.  It is unlikely the court has the obligation to pay for reports 
requested by the prosecution. 
 
The responsibility for the payment of forensic evaluations was discussed at length in  
an Opinion of the California Attorney General.  The opinion concluded, except in 
limited circumstances, the court generally is responsible for the cost of the reports 
utilized by the courts in criminal proceedings.  “[T]he state is obligated to pay the 
costs of ‘[c]ourt-appointed expert witness fees (for the court’s needs)’ and ‘court-
ordered forensic evaluations and other professional services (for the court’s own 
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use).’ ([Cal. Rules of Court,] Rule 8106, subd. (d), Function 10.)”  (Ops. Cal. Atty Gen. 
No. 03-902, p. 4 (2004).) 
 
Not all courts agree with the attorney general’s opinion.  At least one court has 
taken the position that since it is the defendant’s burden to establish eligibility for 
diversion, the defendant bears the financial burden of addressing the medical issues 
identified in sections 1001.36, subd. (b)(1), (b)(2), (b)(3), and (b)(6). 
 

IV. Program requirements 
 
The mental health treatment program must meet the following requirements: 
 
A. “The court is satisfied that the recommended inpatient or outpatient program 

of mental health treatment will meet the specialized mental health treatment 
needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).)   
 

B. The defendant may be referred to a program of mental health treatment 
utilizing existing inpatient or outpatient mental health resources. (§ 1001.36, 
subd. (c)(1)(B).) “Before approving a proposed treatment program, the court shall 
consider the request of the defense, the request of the prosecution, the needs of 
the defendant, and the interests of the community. The treatment may be 
procured using private or public funds, and a referral may be made to a county 
mental health agency, existing collaborative courts, or assisted outpatient 
treatment only if that entity has agreed to accept responsibility for the treatment 
of the defendant, and mental health services are provided only to the extent that 
resources are available and the defendant is eligible for those services.”  (Id.) 
The statute gives the court broad discretion in the selection of the specific 

program of diversion for the defendant.  Nothing in the legislation requires a 

court or county to create a mental health program for the purposes of diversion.  

Furthermore, even if a county has existing mental health programs suitable for 

diversion, the particular program selected by the court must give its consent to 

receive the defendant for treatment.   

C. The program must submit regular reports to the court and counsel regarding 
the defendant’s progress in treatment.  (§ 1001.36, subd. (c)(2).) Nothing in the 
statute indicates the specific frequency of the reports.  For persons committed 
to a residential program for restoration of competency, for example, there is an 
initial 90-day report, then a progress report every six months thereafter (§ 1370, 
subd. (b)(1).) See also section 1605, subdivision (d),which requires a progress 
report every 90 days for a person on outpatient treatment. There should be a 
final report calculated to correspond with the anticipated termination of the 
defendant’s program in two years.  The final report should address the 

                                                           
6 This rule was renumbered as Cal. Rules of Court, rule 10.810, but the content is identical to the old rule. 
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defendant’s overall performance in the program and any long-term plans for 
mental health care. (See § 1001.36, subd. (e).) 
 

D. The diversion program is to last no longer than two years.  (§ 1001.36, subd. 
(c)(3).) 

 

V. Termination or modification of treatment 
 
If any of the following circumstances occur, the court is directed to hold a hearing to 
determine whether criminal proceedings should be reinstated, whether treatment 
should be modified, or whether the defendant should be referred for 
conservatorship proceedings in accordance with Welfare and Institutions Code, 
sections 5350, et seq.  (§ 1001.36, subd. (d).) The court is to give notice to the 
defendant and counsel.  Nothing in the statute precludes either party from 
requesting the hearing. 
 
A. The defendant is charged with an additional misdemeanor allegedly committed 

during the pretrial diversion and that reflects the defendant’s propensity for 
violence.  (§ 1001.36, subd. (d)(1).)  
 

B. The defendant is charged with an additional felony allegedly committed during 
the pretrial diversion.  (§ 1001.36, subd. (d)(2).) 

 

C. The defendant is engaged in criminal conduct rendering him or her unsuitable 
for diversion.  (§ 1001.36, subd. (d)(3).) 

 

D. Based on the opinion of a qualified mental health expert whom the court may 
deem appropriate, either of the following circumstances exist:  (§ 1001.36, subd. 
(d)(4).) 

 
1. The defendant is performing unsatisfactorily in the assigned program.  (§ 

1001.36, subd. (d)(4)(A).) 
 

2. The defendant is gravely disabled, as defined in Welfare and Institutions 
Code, section 5008, subdivision (h)(1)(B). A defendant may only be 
conserved and referred to the conservatorship investigator pursuant to 
this finding.  (§ 1001.36, subd. (d)(4)(B).) 

 
Section 1001.36, subdivision (i), provides full access to the defendant’s records of 
treatment during diversion:  “The county agency administering the diversion, the 
defendant’s mental health treatment providers, the public guardian or conservator, 
and the court shall, to the extent not prohibited by federal law, have access to the 
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defendant’s medical and psychological records, including progress reports, during 
the defendant’s time in diversion, as needed, for the purpose of providing care and 
treatment and monitoring treatment for diversion or conservatorship.” 
 
If criminal proceedings are reinstated, it still may be necessary for the court to 
address traditional competency issues.  The defendant’s treatment received during 
diversion is not primarily designed to restore trial competence.  Depending on the 
procedural posture of the case when the defendant requested diversion, it may be 
necessary for the court or defense counsel to declare a doubt as to the defendant’s 
competency to stand trial and pursue the traditional process for these individuals.  
(See §§ 1368, et seq.)  It also seems clear that if the defendant does regain trial 
competence during diversion, that fact has no bearing on whether the defendant is 
entitled to continue on diversion and, if the program is successfully completed, 
obtain a dismissal of the criminal charges.  (See next section.) 
 

VI. Successful completion of diversion 
 
Dismissal of criminal charges 
 
“If the defendant has performed satisfactorily in diversion, at the end of the period 
of diversion, the court shall dismiss the defendant’s criminal charges that were the 
subject of the criminal proceedings at the time of the initial diversion.”  (§ 1001.36, 
subd. (e).) Whether the defendant has performed “satisfactorily” on diversion is a 
matter left to the discretion of the court.  However, the court may conclude the 
defendant has performed satisfactorily if: 
 

 The defendant has “substantially complied” with the program requirements. 

 The defendant has “avoided significant new violations of law unrelated to the 
defendant’s mental health condition.”  (Emphasis added.)  The statute gives 
the court authority to ignore new law violations that are related to the 
defendant’s mental disorder.  The court is not required to do so. 

 The defendant has “a plan in place for long-term mental health care.” 
 
Duties of the court  
 
If the court dismisses the charges, the clerk must notify the Department of Justice of 
the dismissal pursuant to this section. (§ 1001.36, subd. (e).) 
 
The court must order access to the record of the arrest restricted in accordance with 
Section 1001.9, except as specified in subdivisions (g) and (h).  (§ 1001.36, subd. (e).) 
 
Section 1001.36, subdivision (g), provides that “the defendant shall be advised that, 
regardless of his or her completion of diversion, both of the following apply: 
 

PCBA 2019 Spring MCLE -  125



12 
Rev. 7/13/18 

(1) The arrest upon which the diversion was based may be disclosed by the 
Department of Justice to any peace officer application request and that, 
notwithstanding subdivision (f), this section does not relieve the defendant 
of the obligation to disclose the arrest in response to any direct question 
contained in any questionnaire or application for a position as a peace 
officer, as defined in Section 830. 
 

(2)  An order to seal records pertaining to an arrest made pursuant to this 
section has no effect on a criminal justice agency’s ability to access and use 
those sealed records and information regarding sealed arrests, as described 
in Section 851.92.”   

 
Section 1001.36, subdivision (h), provides that “a finding that the defendant suffers 
from a mental disorder, any progress reports concerning the defendant’s treatment, 
or any other records related to a mental disorder that were created as a result of 
participation in, or completion of, diversion pursuant to this section or for use at a 
hearing on the defendant’s eligibility for diversion under this section may not be 
used in any other proceeding without the defendant’s consent, unless that 
information is relevant evidence that is admissible under the standards described in 
paragraph (2) of subdivision (f) of Section 28 of Article I of the California 
Constitution.”  Article I, Section 28, subdivision (f)(2), the “Right to Truth in 
Evidence”, provides in part that “relevant evidence shall not be excluded in any 
criminal proceeding, including pretrial and postconviction motions and hearings, or 
in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile 
or adult court.” 
 
Section 1001.36, subdivision (h), further provides “when determining whether to 
exercise its discretion to grant diversion under this section, a court may consider 
previous records of participation in diversion under this section.” 
 
What the defendant may disclose 
“Upon successful completion of diversion, if the court dismisses the charges, the 
arrest upon which the diversion was based shall be deemed never to have occurred. 
. . . The defendant who successfully completes diversion may indicate in response to 
any question concerning his or her prior criminal record that he or she was not 
arrested or diverted for the offense, except as specified in subdivision (g).”  (§ 
1001.36, subd. (e).) 
 

VII. Persons incompetent to stand trial 
The provision permitting diversion of persons found incompetent to stand trial are 
found in sections 1370, subdivision (a)(1)(B) and 1370.01, subdivision (a)(2).7 

                                                           
7 The full statutory provisions of sections 1370, subdivision (a)(1)(B) and 1370.01, subdivision (a)(2), are set forth in 
Attachment A. 
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Eligibility for diversion - felony 
 
Even though a defendant has been found incompetent to stand trial, the defendant 
may be diverted as provided in section 1001.36 if the defendant has not been 
“transported to a facility” pursuant to section 1370, the court has been provided 
with “any information that the defendant may benefit from diversion,” and the 
court finds the defendant is “an appropriate candidate for diversion.”  (§ 1370, subd. 
(a)(1)(B)(iv).) Like section 1001.36, the transfer of a person not competent to stand 
trial to diversion is a matter of discretion by the court: “the court may make a 
finding that the defendant is an appropriate candidate for diversion.”  (Emphasis 
added.)  Determining whether a person is an “appropriate candidate” for diversion 
undoubtedly includes issues discussed in Section III, above. 
 
“Transported to a facility” likely means a facility as described in section 1370, 
subdivision (a)(1)(B)(i):  “The court shall order that the mentally incompetent 
defendant be delivered by the sheriff to a State Department of State Hospitals 
facility, as defined in Section 4100 of the Welfare and Institutions Code, for the care 
and treatment of the mentally disordered, as directed by the State Department of 
State Hospitals, or to any other available public or private treatment facility, 
including a community-based residential treatment system established pursuant to 
Article 1 (commencing with Section 5670) of Chapter 2.5 of Part 2 of Division 5 of 
the Welfare and Institutions Code if the facility has a secured perimeter or a locked 
and controlled treatment facility, approved by the community program director that 
will promote the defendant’s speedy restoration to mental competence. . . .”  
“Treatment facility” includes jail based competency treatment programs.  Such 
programs are identified in Welfare and Institutions Code, section 4100, subdivision 
(g):  “The department [of State Hospitals] has jurisdiction over the following 
facilities: . . . A county jail treatment facility under contract with the State 
Department of State Hospitals to provide competency restoration services.” 
 
Accordingly, persons adjudicated as incompetent to stand trial for a felony and 
physically placed in a treatment facility are ineligible for diversion. 
 
Eligibility for diversion - misdemeanor 
 
Section 1370.01, subdivision (a)(2), provides similar provisions for diversion of 
misdemeanor offenses.  Eligibility is determined in accordance with section 1001.36. 
Unlike the felony provisions, diversion of a person charged with a misdemeanor 
violation apparently need not occur prior to the defendant being transported to a 
treatment facility.  Persons placed in a jail-based competency program, for example, 
still may be eligible for diversion. 
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Procedures by the court 
 
If a defendant is found by the court to be an appropriate candidate for diversion, the 
defendant’s eligibility is be determined pursuant to section 1001.36.   (§§ 1370, 
subd. (a)(1)(B)(v), 1370, subd. (a)(2).)  Although not expressly provided by statute, if 
the defendant is deemed unsuitable or ineligible for diversion, the defendant 
presumably would be returned to the point in the competency proceedings when 
first referred for diversion.  
 
A defendant granted felony diversion may participate for the lesser of the period 
specified in section 1370, subdivision (c)(1), the normal period for restoration of 
competency, or two years. The period of diversion of a misdemeanor is not to 
exceed one year as provided in section 1370.01(c)(1).  
 
If, during the treatment period for a felony, the court determines that criminal 
proceedings should be reinstated pursuant to section 1001.36, subdivision (d), the 
court must, pursuant to Section 1369, appoint a psychiatrist, licensed psychologist, 
or any other expert the court may deem appropriate, to determine the defendant’s 
competence to stand trial. (§ 1370, subd. (a)(1)(B)(v).) Although the provisions 
governing diversion of misdemeanors do not include a specific reference to 
reinstatement under section 1001.36, subdivision (d), presumably the same 
procedure will be used.  Although not expressly provided by statute, if the 
defendant is terminated from diversion and criminal proceedings are reinstituted, 
the defendant presumably would be returned to the point in the competency 
proceedings when diversion was first requested.  If the defendant is determined to 
be competent to stand trial and is terminated from diversion pursuant to section 
1001.36, subdivision (d), the defendant will be reinstated to the full criminal trial 
process.  If the defendant is determined to be incompetent to stand trial, and is 
terminated from diversion, the normal restoration procedures provided by sections 
1370 and 1370.01 will apply. 
 
If the defendant successfully completes diversion, the defendant will be entitled to a 
dismissal of the charges pursuant to section 1001.36, subdivision (e), and the 
“defendant shall no longer be deemed incompetent to stand trial pursuant to this 
section.”  (§§ 1370, subd. (a)(1)(B)(vi), 1370.01, subd. (a)(2).)  
 
Nothing in sections 1370 and 1370.01 connect continuance on diversion with the 
defendant’s competence.  Accordingly, even though the defendant regains trial 
competence during diversion, the defendant is entitled to remain in the program so 
long as criminal proceedings are not reinstituted pursuant to section 1001.36, 
subdivision (d). 
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VIII. Funding for diversion 
 
SB 840, the Budget Act of 2018, appropriated $100 million to the Department of 
State Hospitals for support of county mental health diversion programs.   
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ATTACHMENT A:  PENAL CODE §§ 1001.35, 1001.36, 1370, and 1370.01 
 
1001.35. 
 
The purpose of this chapter is to promote all of the following: 

(a) Increased diversion of individuals with mental disorders to mitigate the individuals’ entry and 
reentry into the criminal justice system while protecting public safety. 

(b) Allowing local discretion and flexibility for counties in the development and implementation 
of diversion for individuals with mental disorders across a continuum of care settings. 

(c) Providing diversion that meets the unique mental health treatment and support needs of 
individuals with mental disorders. 

1001.36. 
 
(a) On an accusatory pleading alleging the commission of a misdemeanor or felony offense, the 
court may, after considering the positions of the defense and prosecution, grant pretrial diversion 
to a defendant pursuant to this section if the defendant meets all of the requirements specified 
in subdivision (b). 

(b) Pretrial diversion may be granted pursuant to this section if all of the following criteria are 
met: 

(1) The court is satisfied that the defendant suffers from a mental disorder as identified in the 
most recent edition of the Diagnostic and Statistical Manual of Mental Disorders, including, but 
not limited to, bipolar disorder, schizophrenia, schizoaffective disorder, or post-traumatic stress 
disorder, but excluding antisocial personality disorder, borderline personality disorder, and 
pedophilia. Evidence of the defendant’s mental disorder shall be provided by the defense and 
shall include a recent diagnosis by a qualified mental health expert. In opining that a defendant 
suffers from a qualifying disorder, the qualified mental health expert may rely on an examination 
of the defendant, the defendant’s medical records, arrest reports, or any other relevant 
evidence. 

(2) The court is satisfied that the defendant’s mental disorder played a significant role in the 
commission of the charged offense. A court may conclude that a defendant’s mental disorder 
played a significant role in the commission of the charged offense if, after reviewing any relevant 
and credible evidence, including, but not limited to, police reports, preliminary hearing 
transcripts, witness statements, statements by the defendant’s mental health treatment 
provider, medical records, records or reports by qualified medical experts, or evidence that the 
defendant displayed symptoms consistent with the relevant mental disorder at or near the time 
of the offense, the court concludes that the defendant’s mental disorder substantially 
contributed to the defendant’s involvement in the commission of the offense. 

(3) In the opinion of a qualified mental health expert, the defendant’s symptoms motivating the 
criminal behavior would respond to mental health treatment. 
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(4) The defendant consents to diversion and waives his or her right to a speedy trial, unless a 
defendant has been found to be an appropriate candidate for diversion in lieu of commitment 
pursuant to clause (iv) of subparagraph (B) paragraph (1) of subdivision (a) of Section 1370 and, 
as a result of his or her mental incompetence, cannot consent to diversion or give a knowing and 
intelligent waiver of his or her right to a speedy trial. 

(5) The defendant agrees to comply with treatment as a condition of diversion. 

(6) The court is satisfied that the defendant will not pose an unreasonable risk of danger to public 
safety, as defined in Section 1170.18, if treated in the community. The court may consider the 
opinions of the district attorney, the defense, or a qualified mental health expert, and may 
consider the defendant’s violence and criminal history, the current charged offense, and any 
other factors that the court deems appropriate. 

(c) As used in this chapter, “pretrial diversion” means the postponement of prosecution, either 
temporarily or permanently, at any point in the judicial process from the point at which the 
accused is charged until adjudication, to allow the defendant to undergo mental health 
treatment, subject to all of the following: 

(1) (A) The court is satisfied that the recommended inpatient or outpatient program of mental 
health treatment will meet the specialized mental health treatment needs of the defendant. 

(B) The defendant may be referred to a program of mental health treatment utilizing existing 
inpatient or outpatient mental health resources. Before approving a proposed treatment 
program, the court shall consider the request of the defense, the request of the prosecution, the 
needs of the defendant, and the interests of the community. The treatment may be procured 
using private or public funds, and a referral may be made to a county mental health agency, 
existing collaborative courts, or assisted outpatient treatment only if that entity has agreed to 
accept responsibility for the treatment of the defendant, and mental health services are provided 
only to the extent that resources are available and the defendant is eligible for those services. 

(2) The provider of the mental health treatment program in which the defendant has been placed 
shall provide regular reports to the court, the defense, and the prosecutor on the defendant’s 
progress in treatment. 

(3) The period during which criminal proceedings against the defendant may be diverted shall be 
no longer than two years. 

(d) If any of the following circumstances exists, the court shall, after notice to the defendant, 
defense counsel, and the prosecution, hold a hearing to determine whether the criminal 
proceedings should be reinstated, whether the treatment should be modified, or whether the 
defendant should be conserved and referred to the conservatorship investigator of the county of 
commitment to initiate conservatorship proceedings for the defendant pursuant to Chapter 3 
(commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code: 

(1) The defendant is charged with an additional misdemeanor allegedly committed during the 
pretrial diversion and that reflects the defendant’s propensity for violence. 
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(2) The defendant is charged with an additional felony allegedly committed during the pretrial 
diversion. 

(3) The defendant is engaged in criminal conduct rendering him or her unsuitable for diversion. 

(4) Based on the opinion of a qualified mental health expert whom the court may deem 
appropriate, either of the following circumstances exists: 

(A) The defendant is performing unsatisfactorily in the assigned program. 

(B) The defendant is gravely disabled, as defined in subparagraph (B) of paragraph (1) of 
subdivision (h) of Section 5008 of the Welfare and Institutions Code. A defendant shall only be 
conserved and referred to the conservatorship investigator pursuant to this finding. 

(e) If the defendant has performed satisfactorily in diversion, at the end of the period of 
diversion, the court shall dismiss the defendant’s criminal charges that were the subject of the 
criminal proceedings at the time of the initial diversion. A court may conclude that the defendant 
has performed satisfactorily if the defendant has substantially complied with the requirements 
of diversion, has avoided significant new violations of law unrelated to the defendant’s mental 
health condition, and has a plan in place for long-term mental health care. If the court dismisses 
the charges, the clerk of the court shall file a record with the Department of Justice indicating the 
disposition of the case diverted pursuant to this section. Upon successful completion of diversion, 
if the court dismisses the charges, the arrest upon which the diversion was based shall be deemed 
never to have occurred, and the court shall order access to the record of the arrest restricted in 
accordance with Section 1001.9, except as specified in subdivisions (g) and (h). The defendant 
who successfully completes diversion may indicate in response to any question concerning his or 
her prior criminal record that he or she was not arrested or diverted for the offense, except as 
specified in subdivision (g). 

(f) A record pertaining to an arrest resulting in successful completion of diversion, or any record 
generated as a result of the defendant’s application for or participation in diversion, shall not, 
without the defendant’s consent, be used in any way that could result in the denial of any 
employment, benefit, license, or certificate. 

(g) The defendant shall be advised that, regardless of his or her completion of diversion, both of 
the following apply: 

(1) The arrest upon which the diversion was based may be disclosed by the Department of Justice 
to any peace officer application request and that, notwithstanding subdivision (f), this section 
does not relieve the defendant of the obligation to disclose the arrest in response to any direct 
question contained in any questionnaire or application for a position as a peace officer, as defined 
in Section 830. 

(2) An order to seal records pertaining to an arrest made pursuant to this section has no effect 
on a criminal justice agency’s ability to access and use those sealed records and information 
regarding sealed arrests, as described in Section 851.92. 
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(h) A finding that the defendant suffers from a mental disorder, any progress reports concerning 
the defendant’s treatment, or any other records related to a mental disorder that were created 
as a result of participation in, or completion of, diversion pursuant to this section or for use at a 
hearing on the defendant’s eligibility for diversion under this section may not be used in any 
other proceeding without the defendant’s consent, unless that information is relevant evidence 
that is admissible under the standards described in paragraph (2) of subdivision (f) of Section 28 
of Article I of the California Constitution. However, when determining whether to exercise its 
discretion to grant diversion under this section, a court may consider previous records of 
participation in diversion under this section. 

(i) The county agency administering the diversion, the defendant’s mental health treatment 
providers, the public guardian or conservator, and the court shall, to the extent not prohibited 
by federal law, have access to the defendant’s medical and psychological records, including 
progress reports, during the defendant’s time in diversion, as needed, for the purpose of 
providing care and treatment and monitoring treatment for diversion or conservatorship. 

1370, subdivisions (a)(1)(B)(iv)-(vi) 

(iv) If, at any time after the court finds that the defendant is mentally incompetent and before 
the defendant is transported to a facility pursuant to this section, the court is provided with any 
information that the defendant may benefit from diversion pursuant to Chapter 2.8A 
(commencing with Section 1001.35) of Title 6, the court may make a finding that the defendant 
is an appropriate candidate for diversion. 

(v) If a defendant is found by the court to be an appropriate candidate for diversion pursuant to 
clause (iv), the defendant’s eligibility shall be determined pursuant to Section 1001.36. A 
defendant granted diversion may participate for the lesser of the period specified in paragraph 
(1) of subdivision (c) or two years. If, during that period, the court determines that criminal 
proceedings should be reinstated pursuant to subdivision (d) of Section 1001.36, the court 
shall, pursuant to Section 1369, appoint a psychiatrist, licensed psychologist, or any other 
expert the court may deem appropriate, to determine the defendant’s competence to stand 
trial. 

(vi) Upon the dismissal of charges at the conclusion of the period of diversion, pursuant to 
subdivision (e) of Section 1001.36, a defendant shall no longer be deemed incompetent to 
stand trial pursuant to this section. 

1370.01, subdivision (a)(2) 

(2) If the defendant is found mentally incompetent, the court may make a finding that the 
defendant is an appropriate candidate for diversion pursuant to Chapter 2.8A (commencing 
with Section 1001.35) of Title 6, and may, if the defendant is eligible pursuant to Section 
1001.36, grant diversion for a period not to exceed that set forth in paragraph (1) of subdivision 
(c). Upon the dismissal of charges at the conclusion of the period of diversion, pursuant to 
subdivision (e) of Section 1001.36, a defendant shall no longer be deemed incompetent to 
stand trial pursuant to this section. 
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ATTACHMENT B:  PROCEDURAL CHECKLIST FOR MENTAL HEALTH DIVERSION (P.C. §§ 1001.35 

AND 1001.36) 

 

I. DEFENDANT REQUESTS DIVERSION 

 

A. Determine prima facie basis for diversion 

 

1. Informal hearing to review facts of crime, defendant’s criminal and mental 

health history 

a. Is request timely – between filing of complaint and adjudication 

b. Does defendant have reasonable chance at meeting requirements in 

Section II, infra 

c. Is the defendant and/or crime reasonably suitable for diversion 

2. Court to consider offers of proof and reliable hearsay 

3. If prima facie basis not established, deny request and continue with criminal 

case 

4. If prima facie basis is established, proceed to full determination of eligibility, 

suitability and placement 

 

II. DETERMINATION OF ELIGIBILITY  

 

To be eligible for diversion, ALL of the following requirements must be met: 

 

A. “The court is satisfied that the defendant suffers from a mental disorder as 

identified in the most recent edition of the Diagnostic and Statistical Manual of 

Mental Disorders, including, but not limited to, bipolar disorder, schizophrenia, 

schizoaffective disorder, or post-traumatic stress disorder, but excluding 

antisocial personality disorder, borderline personality disorder, and pedophilia.”  

(§ 1001.36, subd. (b)(1).) 

 

1. Has defendant submitted evidence of a mental disorder 

2. Court to order any additional reports as needed 

 

B. “The court is satisfied that the defendant’s mental disorder played a significant 

role in the commission of the charged offense.”  (§ 1001.36, subd. (b)(2).)   

 

C. “In the opinion of a qualified mental health expert, the defendant’s symptoms 
motivating the criminal behavior would respond to mental health treatment.”  
(§ 1001.36, subd. (b)(3).) 
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D. The defendant consents to diversion and waives the right to a speedy trial.  (§ 

1001.36, subd. (b)(4). 

E. “The defendant agrees to comply with treatment as a condition of diversion.”  

(§ 1001.36, subd. (b)(5).) 

F. “The court is satisfied that the defendant will not pose an unreasonable risk of 

danger to public safety, as defined in Section 1170.18, if treated in the 

community.”  (§ 1001.36, subd. (b)(6).)    

G. “The court is satisfied that the recommended inpatient or outpatient program 

of mental health treatment will meet the specialized mental health treatment 

needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).) 

III.      PROGRAM REQUIREMENTS 

 The program selected by the court must meet the following requirements: 

A. “The court is satisfied that the recommended inpatient or outpatient program 

of mental health treatment will meet the specialized mental health treatment 

needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).) 

 

B. The defendant may be referred to a program of mental health treatment 

utilizing existing inpatient or outpatient mental health resources. (§ 1001.36, 

subd. (c)(1)(B).)   

 

1. Has the program agreed to accept the defendant on diversion 

 

C. The program must submit regular reports to the court and counsel regarding 

the defendant’s progress in treatment.  (§ 1001.36, subd. (c)(2).) 

 

1.   Set the frequency of the reports 

2.   Set final report near end of diversion period to determine: 

        a.  Whether defendant has substantially complied with treatment program 

      b.     Whether defendant has committed any new law violations, and whether 

the violations were related or unrelated to defendant’s mental disorder 

      c.     Whether defendant has a long-term plan for mental health care 

D. The diversion program is to last no longer than two years.  (§ 1001.36, subd. 
(c)(3).) 
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IV. TERMINATION OR MODIFICATION OF TREATMENT 
 
Termination of diversion and reinstatement of criminal proceedings, modification of 
treatment, or referral for conservatorship may occur after noticed hearing if: 
 
A. The defendant is charged with an additional misdemeanor allegedly committed 

during the pretrial diversion and that reflects the defendant’s propensity for 
violence.  (§ 1001.36, subd. (d)(1).)  
 

B. The defendant is charged with an additional felony allegedly committed during 
the pretrial diversion.  (§ 1001.36, subd. (d)(2).) 
 

C. The defendant is engaged in criminal conduct rendering him or her unsuitable 
for diversion.  (§ 1001.36, subd. (d)(3).) 

 

D. Based on the opinion of a qualified mental health expert whom the court may 
deem appropriate, either of the following circumstances exists:  (§ 1001.36, 
subd. (d)(4).) 

 
1. The defendant is performing unsatisfactorily in the assigned program.  (§ 

1001.36, subd. (d)(4)(A).) 
 

2. The defendant is gravely disabled, as defined in Welfare and Institutions 
Code, section 5008, subdivision (h)(1)(B). A defendant shall only be 
conserved and referred to the conservatorship investigator pursuant to this 
finding.  (§ 1001.36, subd. (d)(4)(B).) 

 
E. If diversion terminated, consider status of defendant’s competence to stand trial 

and whether to commence or continue proceedings under §§ 1368, et seq. 

 

V. SUCCESSFUL COMPLETION OF DIVERSION 

If the defendant has performed satisfactorily on diversion, the court must dismiss 

the criminal charges. (§ 1001.36, subd. (e).) The court may conclude the defendant 

performed satisfactorily if: 

A. The defendant has “substantially complied” with the program requirements 
 
B. The defendant has “avoided significant new violations of law unrelated to the 

defendant’s mental health condition.”  (Emphasis added.)  The court can, in its 
discretion, ignore new violations of law related to the defendant’s mental health 
condition.  
 

PCBA 2019 Spring MCLE -  137



24 
Rev. 7/13/18 

C. The defendant has “a plan in place for long-term mental health care” 
 

D. Duties of the court if case dismissed: 
 

1. Clerk to notify Dept. of Justice of disposition 
2. Court to order access to records of arrest restricted per § 1001.9 
3. Court to advise defendant: 

a. The arrest upon which the diversion was based may be disclosed by 
the Department of Justice to any peace officer application request 
and that, notwithstanding subdivision (f), this section does not relieve 
the defendant of the obligation to disclose the arrest in response to 
any direct question contained in any questionnaire or application for 
a position as a peace officer, as defined in Section 830. 

b.   An order to seal records pertaining to an arrest made pursuant to this 
section has no effect on a criminal justice agency’s ability to access 
and use those sealed records and information regarding sealed 
arrests, as described in Section 851.92.”   

 
VI. PERSONS INCOMPETENT TO STAND TRIAL 

 
A. Persons charged with felony and found incompetent to stand trial are eligible for 
diversion if: 
 1.   Person not transported to a mental health facility 

2.   Court receives information that defendant may benefit from diversion 
3.   Court determines defendant appropriate for diversion 

 4.   Two year maximum program 

 

B. Persons charged with misdemeanor and found incompetent to stand trial are 

eligible for diversion if: 

 1.   Court determines appropriate for diversion 

 2.   One year maximum program 

 

C. Consider whether defendant appropriate for diversion considering all relevant 

factors 

1. If not appropriate, resume criminal proceedings 

2. If appropriate, determine eligibility in accordance with § 1001.36 

 

D. If diversion terminated under § 1001.36, subdivision (d): 

1. Appoint mental health expert to determine status of competency 

2. If not competent, resume procedures under §§ 1368, et seq. 

3. If competent, resume full criminal proceedings 
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E. If diversion successfully completed 

1. Dismiss criminal charges 

2. Court to follow duties in Section V (D), supra. 
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ATTACHMENT C: Offenses listed in P.C. § 667(e)(2)(C)(iv) 

The following table was prepared by Hon. John “Jack” Ryan, Orange County Superior Court 

(Ret.) 

TABLE OF CRIMES LISTED IN P.C. § 667(e)(2)(C)(iv) – “Super Strikes” 

 

Prior Conviction Description Pen C Sections  

Any Serious or 

Violent Felony 

Punishable in California by life imprisonment or death. 667(e)(2)C)(iv)(VIII) 

187 Murder or attempt. (Any homicide or attempt from 187 to 191.5 667(e)(2)C)(iv)(IV) 

191.5 Vehicular manslaughter while intoxicated or attempt. 667(e)(2)C)(iv)(IV) 

207 Kidnap to  ... §261, 262, 264.1, 286, 288, 288a, or 289. (Kidnap, as defined 

in Pen C §207 does not include attempts to commit a defined sex 

offense.) 

667(e)(2)C)(iv)(I) 

 

209 Kidnap to violate §261, 262, 264.1, 286, 288, 288a, or 289. 667(e)(2)C)(iv)(I) 

220 Assault to violate 261, 262, 264.1, 286, 288, 288a, or 289. 

(Pen C § 220 specifies rape as a designated offense. It does not use a 

section number, 261 (rape) or 262 (spousal rape). 

667(e)(2)C)(iv)(I) 

245(d)(3) Assault with a machine gun on a peace officer or firefighter 667(e)(2)C)(iv)(VI) 

261(a)(2) Rape by force. 667(e)(2)C)(iv)(I) 

261(a)(6) Rape by threat to retaliate. 667(e)(2)C)(iv)(I) 

262(a)(2) Spousal rape by force. 667(e)(2)C)(iv)(I) 

262(a)(4) Spousal rape by threat to retaliate. 667(e)(2)C)(iv)(I) 

264.1 Rape in concert by force or violence 667(e)(2)C)(iv)(I) 

269 Aggravated sexual assault of a child. 667(e)(2)C)(iv)(I) 

286(c)(1) Sodomy with child <14 + 10 years age differential. 667(e)(2)C)(iv)(II) 

286(c)(2)(A) Sodomy by force. 667(e)(2)C)(iv)(I) 

286(c)(2)(B) Sodomy by force upon child <14 667(e)(2)C)(iv)(I) 

286(c)(2)(C) Sodomy by force upon child >14 667(e)(2)C)(iv)(I) 

286(c)(3) Sodomy with threat to retaliate 667(e)(2)C)(iv)(I) 

286(d)(1) Sodomy in concert by force…., threat to retaliate. 667(e)(2)C)(iv)(I) 

286(d)(2) Sodomy in concert by force upon child <14 667(e)(2)C)(iv)(I) 
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Prior Conviction Description Pen C Sections  

286(d)(3) Sodomy in concert by force upon child >14 667(e)(2)C)(iv)(I) 

288(a) Lewd act upon a child under the age of 14 667(e)(2)C)(iv)(III) 

288(b)(1) Lewd act upon a child by force… 667(e)(2)C)(iv)(I) 

288(b)(2) Lewd act by caretaker by force… 667(e)(2)C)(iv)(I) 

288a(c)(1) Oral copulation upon a child <14 + 10 years… 667(e)(2)C)(iv)(III) 

288a(c)(2)(A) Oral copulation by force 667(e)(2)C)(iv)(I) 

288a(c)(2)(B) Oral copulation by force… force upon child <14. 667(e)(2)C)(iv)(I) 

288a(c)(2)(C) Oral copulation by force… force upon child >14. 667(e)(2)C)(iv)(I) 

288a(d) Oral copulation in concert by force. 667(e)(2)C)(iv)(I) 

288.5(a) Continuous sexual abuse of a child with force… 667(e)(2)C)(iv)(I) 

289(a)(1)(A) Sexual penetration by force, etc. 667(e)(2)C)(iv)(I) 

289(a)(1)(B) Sexual penetration upon a child <14 by force… 667(e)(2)C)(iv)(I) 

289(a)(1)(C) Sexual penetration upon a child >14 by force… 667(e)(2)C)(iv)(I) 

289(a)(2)(C) Sexual penetration by threat to retaliate. 667(e)(2)C)(iv)(I) 

289(j) Sexual penetration upon a child <14 + 10 years… 667(e)(2)C)(iv)(II) 

653f Solicitation to commit murder. 667(e)(2)C)(iv)(V) 

664/191.5 Attempt vehicular manslaughter while intoxicated 667(e)(2)C)(iv)(IV) 

664/187 Attempt murder 667(e)(2)C)(iv)(IV) 

11418(a)(1) Possession of a weapon of mass destruction 667(e)(2)C)(iv)(VII) 
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PRESENTED BY 

RUSSELL J. AUSTIN, ESQ. 

MICHAEL R. O’NEIL, ESQ. 

MURPHY AUSTIN ADAMS & SCHOENFELD LLP 



555 Capitol Mall, Suite 850, Sacramento, CA 95814 • Phone: 916/446-2300 • Fax: 916/503-4000
www.murphyaustin.com

Memberships

California State Bar
Association 

California Lawyers
Association, Real Property
Section 

American Bar Association

Sacramento County Bar
Association, Business and
Real Property Sections 

Bar Admissions

State Bar of California

Education

University of California, Berkeley
School of Law
J.D., 1980, Order of the Coif

University of California, Santa

Russell J. Austin
Partner

916-446-2300 x3006
raustin@murphyaustin.com
Practice Area(s): Corporate and Business, Nonprofits, Real Estate

Overview

Russell Austin has extensive experience in real estate and business law. He
has planned, negotiated and documented a complete array of real property
transactions and supporting documentation, including purchase and sale
transactions, exchanges, syndications, partnership and LLC formations,
and a wide variety of financing transactions for owners/developers,
institutional and private lenders, conservation organizations and other
non-profit organizations, and public agencies, including conservation
transactions involving both fee acquisitions and conservation easements.
Russell also has substantial experience in several aspects of real estate
litigation, including complex foreclosure actions for lenders and
borrowers.

Russell was recognized as a Centennial Fellow in 2018 by the Sacramento
County Bar Foundation for his “distinguished professional
accomplishment and substantial civic involvement and philanthropy,”
which has earned him a legacy as one of the “founding pillars of the
Sacramento legal community.” He was selected in 2017 by the Sacramento
County Bar Association as its Distinguished Attorney of the
Year, awarded each year to the attorney who “through the practice of law,
has made Sacramento a better place to live and work.”

Russell is listed in the 1997 through 2018 editions of The Best Lawyers in
America as one of the Sacramento area’s outstanding real estate attorneys
and was named Best Lawyers’ 2010 Sacramento Real Estate Lawyer of the
Year. He is listed in the 2005 through 2018 Northern California Super
Lawyers and was recognized in the Top 100: 2016 through 2018 Northern
California Super Lawyers and the Top 25: 2015 through 2018 Sacramento
Super Lawyers lists. Russell has been named in the Sacramento Business
Journal’s 2013 through 2018 Best of the Bar lists which recognize top
local attorneys who have been nominated by their peers and vetted by a
panel of their peers, and he was listed in Sacramento Magazine's Top
Lawyers List 2015 through 2018. Since 1992, Russell has been rated “AV
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1974, Phi Beta Kappa

Preeminent” by Martindale-Hubbell. He leads the firm’s commercial real
estate law team which was awarded “Tier One” rankings for practice
excellence in the U.S. News – Best Lawyers “Best Law Firms” 2014
through 2019 reports.

Russell has served as a Visiting Professor of Law at King Hall School of
Law at the University of California, Davis, teaching Real Estate Finance,
and as a Visiting Professor of Law at McGeorge School of Law in
Sacramento, teaching a “practicum course” in Commercial Real Estate
Transactions. He has also served as an Adjunct Professor in the graduate
tax program at the McGeorge School of Law in Sacramento, and was an
Instructor at Hastings College of the Law in San Francisco.

Russell was a contributing editor for Real Estate Purchase and Sale
Transactions and Organizing Corporations in California, published by
the California Continuing Education of the Bar. He has been a frequent
panel speaker and moderator at continuing education seminars on real
estate law.

Russell has been active in the Sacramento County Bar Association, has
served as Chair of the Voluntary Legal Services Program and President of
Legal Services of Northern California.  In 1992, Russell received a
President’s Pro Bono Service award from the California State Bar and, in
1993, he received a Pro Bono Publico award from the American Bar
Association. In 1994, Russell was recognized by the Sacramento County
Bar Association as its Humanitarian of the Year.

Russell has also been active in a number of community organizations and
currently serves on the Emeritus Board of Trustees of the Sacramento
Valley Conservancy. He was recognized by the Sacramento Metro
Chamber of Commerce as its “Volunteer of the Year” for 2001.

Upon graduation from law school in 1980, Russell joined the San
Francisco firm of Marron Reid, LLP and in 1982, helped open its
Sacramento office.  In 1999, Russell was one of the founding partners of
Murphy Austin Adams Schoenfeld LLP, serving as its first Managing
Partner from 1999 to 2001 and again from 2005 to 2007.

Russell received his B.A., with highest honors, from the University of
California Santa Barbara, his J.D. from University of California, Berkeley
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Boalt Hall School of Law, and is a member of Phi Beta Kappa and the
Order of the Coif.

Awards

Centennial Fellow of the Sacramento County Bar
Foundation, awarded to “attorneys at the pinnacle of achievement
who, through distinguished professional accomplishment
and substantial civic involvement and philanthropy, have earned a
legacy as founding pillars of the Sacramento legal community.”
(2018)

Sacramento County Bar Association's 2017 Distinguished Attorney
of the Year, awarded each year to the attorney who “through the
practice of law, has made Sacramento a better place to live and
work.” 

Champion of Change for Saint John's Program for Real Change,
awarded to those “who exemplify the core values of Saint John's:
Love, Courage, Effort, Gratitude, Respect, Community, and
Growth” and go “above and beyond to support the mission of
Saint John's and the women and children working hard to break
the cycle of homelessness, poverty, and dependence for
good.” (2017)

The Best Lawyers in America’s 2010 Sacramento Real Estate Lawyer
of the Year (2010)

The Best Lawyers in America (1997 through 2019 Editions)

Super Lawyer in Northern California Super Lawyers (2005-2018)

Top 100: Northern California Super Lawyers (2016-2018)

Top 25 list: Sacramento Super Lawyers (2015-2018)

Sacramento Business Journal’s “Best of the Bar” list (2013-2018)

Sacramento Magazine's Top Lawyers List (2015-2018)

Fellow, American Bar Foundation 

Sacramento Metropolitan Chamber of Commerce Volunteer of the
Year (2001)

Sacramento County Bar Association Humanitarian of the Year
(1994)

American Bar Association Pro Bono Publico Award (1993)

AV® Preeminent™ Peer Review Rating from Martindale-Hubbell
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(1992-Present)

California State Bar President's Pro Bono Service Award (1992)

Business Volunteer of the Year, Business Volunteers for the Arts
(1991)

Leadership

KVIE Public Television, Board of Directors (2015-2018)

MERISTEM, Board of Directors (2015-2018)

Lambda Alpha International (Sacramento Chapter), Board of
Directors (2013-2015) (Membership Committee Chair)

The Sutter Club, Board of Directors (2010-2012)

Graduate School of Management at the University of California,
Davis, Council Member, Dean’s Advisory Council (2005-2008)

Co-Chair of Flood Control Transition Team for Sacramento Mayor
Kevin Johnson (2008-2009): Co-chaired volunteer team to brief
incoming Mayor Johnson on flood control protection issues, status
of current flood control improvement projects and make
recommendations on possible actions to expedite completion of
such improvements

Crocker Art Museum Association, Board of Directors (2001-2008),
Chair of Building and Grounds Committee (2004-2008) (lead
responsibility for negotiation and documentation of the agreements
with the City of Sacramento and the design and constructions
agreements for the Museum’s $100 million dollar expansion)

Sacramento Valley Conservancy, Board of Directors (2002-2010),
President (2004-2006), Vice President (2003-2004), Chair of
Acquisitions Committee (2004-2010), focused on conservation
transactions, preserving 4,000 acres of natural habitat located in the
Cosumnes River/Deer Creek Watershed region, and the Elkhorn
Basin Ranch in Yolo County.

Sacramento Metropolitan Chamber of Commerce, Board of
Directors (2000-2003), Legal Counsel (1999); served on Executive
Committee as Vice Chair of Community Development (2000-2003)
and spearheaded Regional Arts Strategic Plan Task Force process
and Co-Chaired team charged with implementing Task Force
recommendations; chaired Blue Ribbon Task Force reporting on
the Port of Sacramento; participated on Blue Ribbon Task Forces
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for reporting on funding for new River Cats baseball stadium and
development of new sports/entertainment arena for Sacramento
Kings; participated and led “issues” teams in numerous “Cap to
Cap” and study mission visits to other cities

Sacramento Public Library Foundation, Board of Directors
(1999-2002)

California Museum for History, Women & the Arts (formerly
known as the Golden State Museum), Board of Directors
(1997-2000)

Boalt Hall Alumni Association, Board of Directors (1997-2000)

Legal Services Trust Fund Commission, Commission Member
(1994-1997); Commission Chair (1997)

Legal Services of Northern California, Board of Directors
(1988-1994); President (1989-1993)

Voluntary Legal Services of Northern California, Board of Directors
(1986-1992); Chair (1988-1992)

Business Volunteers for the Arts, President (1993-1994); Board of
Directors (1988-1994)

Sacramento Barristers Association (formerly known as Sacramento
Young Lawyers Association), Board of Directors (1984-1986)

Speaking Engagements

Including Teaching Engagements

Visiting Professor of Law, McGeorge School of Law, University of
the Pacific (2014-2015)

Visiting Professor of Law, King Hall School of Law, University of
California, Davis (2010-2011)

Presenter, Real Property Section of the Sacramento County Bar
Association, Conservation Easements (2008)

Panelist and Moderator, California Continuing Education of the
Bar, Program on Real Property Purchase and Sale Agreements
(1990-2006)

Speaker, Real Property Section of Sacramento County Bar
Association, Partnership Dissolutions (2003)

Moderator and Panelist, California Commercial Real Estate
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Financing, Lorman Education Services (2001)

Lecturer in Law, Real Estate Finance, University of California,
Davis (1992-1994)

Adjunct Professor, L.L.M in Taxation Program, McGeorge School
of Law (1983-1989)

Instructor, Hastings College of the Law, University of California
(1981-1982)

Publications

Russell J. Austin – Sacramento County Bar Foundation Centennial
Fellow (September 2018)

“Russell Austin: The 2017 Distinguished Attorney of the Year,” by
J. Scott Alexander, Sacramento Lawyer
Magazine (November/December 2017) 

“We All Need Help Sometimes: Why Russell Austin can’t say no to
community service,” by Dan Fost, Northern California Super
Lawyers (August 2015)

“Foreclosures in California,” Co-authored with Catherine Oh
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Memberships

American Bar Association

Sacramento County Bar
Association

Bar Admissions

State Bar of California

State Bar of Wisconsin

United States District
Courts for the Eastern,
Northern, and Central
Districts of California

United States Court of
Appeals for the Ninth
Circuit

United States Supreme
Court

Education

University of Wisconsin

Michael R. O’Neil
Partner

916-446-2300 x3078
moneil@murphyaustin.com
Practice Area(s): Antitrust and Trade Regulation, Business and Commercial
Litigation, Environmental Litigation and Regulation, Healthcare,
Intellectual Property Litigation, Real Estate

Overview

Michael O'Neil leads the firm's Environmental Practice Team. His practice
includes environmental law, and commercial and real property litigation.

Substantive practice areas in environmental law include CERCLA, RCRA,
CWA, CAA, ESA, and their respective state-law counterparts.  His
environmental litigation practice includes representing clients in private
and government cost recovery actions, federal and state civil enforcement
actions, and administrative proceedings. Michael’s transactional and
regulatory compliance activities include negotiating, drafting, and due
diligence investigations related to environmental matters in real estate and
business transactions and providing counsel on compliance and
permitting matters.

Michael represents businesses, individuals, shareholders, officers, directors,
and public entities.  Michael emphasizes identifying, at the outset, client
objectives and implementing a cost-effective strategy to best achieve those
goals. Michael is recognized by Martindale-Hubbell as an AV®
Preeminent™ Peer Review Rated lawyer and he was named to Sacramento
Magazine's Top Lawyers List in 2016 and 2017.

Representative Matters

Environmental Litigation

Defended officers, directors, and shareholders against alleged claims
of liability under federal and state laws for environmental
contamination arising from managing a manufacturing operation.

Defended agricultural interests against claims of environmental
contamination liability arising from the use of herbicides and
pesticides.
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J.D., 1991

Claremont McKenna College
B.A., 1983
Graduate, National Institute for
Trial Advocacy (NITA), National
Session, 2003

Defended city against claims for recovery of cleanup costs
associated with environmental contamination.

Represented plaintiffs for recovery of costs of cleaning up
environmentally-contaminated industrial property.

Defended two major oil companies against claims for recovery of
environmental cleanup costs associated with former service station
location.

Defended seller of real property against claims for alleged non-
disclosure associated with pre-existing environmental
contamination.  Representation included persuading the regulatory
agency to issue a “No Further Action Required” letter and
foreclosing on the deed of trust which secured the debt owed to the
client.

Defended major homebuilder over alleged claim of exposure
associated with water damage and mold.

Defended entertainment company against claims for alleged
violation of Proposition 65 arising from sale of jewelry.

Environmental Enforcement

Defended state agency in enforcement action by USEPA for alleged
violations of the Clean Air Act, Clean Water Act, and Resource
Conservation and Recovery Act and in enforcement action by local
air pollution control district for alleged air emission violations.

Defended computer disc manufacturer in administrative hearing
proceedings for alleged violations of local air pollution control
laws.

Represented furniture manufacturer for alleged violations of Clean
Air Act.

Defended environmental consulting firm in underlying
administrative law proceedings between former client and regulatory
agency relating to administrative order providing for cleanup of
environmentally contaminated site.

Defended manufacturer in enforcement matter by district attorney
for alleged violations of state laws regulating hazardous materials
and storm water discharge.

Represented lumber supply company in regulatory proceedings
associated with environmental cleanup of adjacent real property.
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Represented owner of real property in administrative proceedings
associated with environmental contamination on adjacent property
arising from dry cleaning operations.

Defended service station operator against alleged violations of local
air pollution control district rules associated with vapor recovery.

Represented roofing company in enforcement action by district
attorney for alleged environmental contamination arising from
waste roofing material.

Successfully caused state regulatory agency to remove client from
administrative order for the cleanup of groundwater contamination.

Represented developer in investigation by district attorney involving
alleged destruction of protected species habitat.  Investigation
dropped.

Represented owner of commercial property in regulatory
enforcement matter and in dispute with contractors arising from
alleged violations associated with the drilling and closure of water
wells.

Represented automotive repair company in enforcement action by
district attorney for alleged violations of hazardous substance/waste
laws and regulations.

Represented developer in administrative enforcement by Corps of
Engineers for alleged filling of wetlands.

Represented residential tenant against allegations that use of septic
system violated county ordinances.

Superfund and Cleanups

Represented potentially responsible parties for the Purity Oil,
Omega Chemical, PRC Patterson, and Gibson Environmental
Superfund sites.

Represented distributor of petroleum products in clean up of
environmentally impaired real property.  Obtained insurance
coverage.

Represented potentially responsible parties in recovering
reimbursement from the State of California Underground Storage
Tank Cleanup Fund for cleanup costs.

Represented developer in negotiations with DTSC regarding
prospective purchase agreement relating to contaminated property.
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Represented ground lessee in negotiations among major oil
companies, landlord, and subtenant regarding environmental
cleanup of former service station site.

Provided advice to clients either purchasing or selling properties
with environmental contamination and negotiating contract terms
associated with environmental liabilities and cleanups.

Represented potentially responsible party in negotiations with
DTSC regarding the recording of land use covenants against
environmentally-impaired property in order to allow real estate
development.

Environmental Regulatory Compliance    

Provide advice to owners of real property, purchasers of real
property, and contractors regarding compliance with rules and
regulations associated with asbestos-containing materials.

Represented owner of real property regarding claims of alleged
violations associated with nearby landfill.

Provided advice to manufacturer regarding compliance with Clean
Air Act, Clean Water Act, Resource Conservation and Recovery Act,
EPCRA, and their California law counterparts.

Provided advice to clients on devising, implementing, operating,
and monitoring Environmental Compliance Management Systems
and providing advice regarding results from environmental
regulatory compliance audits.

Commercial Disputes

Represented sellers of international consulting business in litigation
brought against the purchaser, a publicly-traded foreign mining
company, for failing to pay the final adjustments to the purchase
price.  Representation included a separate proceeding before an
accountant which made certain determinations on disputed
accounting matters.

Defended private high school and order of nuns in litigation
commenced by individual donors and a bishop of the Roman
Catholic Church for alleged misuse of donated funds.  Trial court
denied Plaintiffs’ motion for preliminary injunction and the trial
court’s decision was upheld on appeal.

PCBA 2019 Spring MCLE -  151



555 Capitol Mall, Suite 850, Sacramento, CA 95814 • Phone: 916/446-2300 • Fax: 916/503-4000
www.murphyaustin.com

Defended general partner in litigation commenced by major
commercial lender for foreclosure on deed of trust (which involved
commercial airport property) and enforcement of partner’s personal
guaranty of certain debts of the partnership.  Litigation included a
hearing to determine the “fair value” of the real property and
appeal.

Represented non-profit provider of foster care services in litigation
brought against a foreign corporation and a California company
for breach of contract and fraud regarding defendants’ development
of a software program.

Defended attorney in litigation against claims of breach of fiduciary
duty and intentional interference with contract relating to business
transaction in which attorney allegedly personally benefitted.

Represented manufacturer against claims by Business Software
Alliance for alleged infringement of copyrights associated with
multiple computer programs.

Defended real estate development corporation in litigation
commenced by minority shareholders for alleged fraud and
involuntary dissolution of the corporation.

Defended construction company in litigation commenced by
minority shareholder for alleged fraud, breach of employment
contract, and involuntary dissolution of the corporation. 
Corporation exercised its right to acquire minority shareholder’s
shares at “fair value” to prevent dissolution.

Represented members of limited liability company in litigation
brought against managing member for alleged breach of fiduciary
duty and fraud and for appointment of a receiver.

Represented fifty-percent shareholder against other fifty-percent
shareholder in corporations for appointment of a provisional
director to break the deadlock at the board of directors.

In multiple matters involving corporations, represented
shareholders and/or company involving claims for dissolution and
appointment of a receiver.

Defended individual guarantors in litigation commenced by major
commercial lender for enforcement of personal guaranties for non-
payment of loan by borrower.

Acted as local counsel in federal court for franchisor in litigation
commenced by franchisor against franchisee for alleged breach of
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franchise contract.

Real Property Disputes and Related Matters       

Defended dairy farmers in litigation brought by real estate
developer for alleged breach of option agreement regarding the
suitability of replacement property which was to have been suitable
for the discharge of dairy waste.

Defended non-profit seller of real property in litigation against
claims of alleged fraud and non-disclosure relating to the condition
of the real property.

Defended owners of real property in eminent domain litigation
(condemnation) commenced brought by local and state public
entities.

Represented owners of real property in disputes with adjacent
property owners over easement rights and other claims of property
rights.

Represented non-profit organization in county enforcement
proceedings regarding alleged violations of zoning ordinance.

Represented resident in county administrative hearing over issuance
of permit to adjacent owner of commercial property for new
construction.

Antitrust and Government Investigations

Represented mortgage brokerage in investigation by federal agency
for alleged unfair business practices and alleged statutory violations.

Represented meat packing company in antitrust investigation by
United States Department of Justice.

Represented agricultural cooperative in antitrust investigation by
United States Federal Trade Commission.

Local counsel for major sports association in antitrust litigation.

Awards

AV® Preeminent™ Peer Review Rating from Martindale-Hubbell

Named in Sacramento Magazine's Top Lawyers List (2016-2017)
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Leadership

Member, Board of Directors, Sacramento Metropolitan Chamber of
Commerce, (2004-2009)

Co-Chair, Economic Development Committee, Sacramento
Metropolitan Chamber of Commerce, (2007-2008)

Chair, Legal Reform and Regulatory Affairs Committee,
Sacramento Metropolitan Chamber of Commerce, (2005-2006)

Team Co-Captain, Small Business Affairs Team, Sacramento
Metropolitan Chamber of Commerce, (Cap-to-Cap 2007)

Team Captain, Legal Reform and Regulatory Affairs Team,
Sacramento Metropolitan Chamber of Commerce, (Cap-to-Cap
2005-2006)

Member, Air Quality Team, Sacramento Metropolitan Chamber of
Commerce, (Cap-to-Cap 2000-2002)

Graduate, Sacramento Metropolitan Chamber of Commerce
Leadership Program, (2000)

Speaking Engagements

Presenter, “Tools for Resolving Intra-Corporate Disputes:
Perspectives for the Business Lawyers,” Sacramento County Bar
Association, Business Law Section, (September 2013)

Presenter, “Inside Counsel’s Guide to Preparing for and Managing
Unexpected Legal Challenges and Emergencies,” Sacramento
Association of Corporate Counsel, (April 2009)

Speaker, “Fundamentals of Real Estate Closings In California-
Environmental Issues in Real Estate Transactions,” Lorman
Education Services, (2002, 2003, and 2004)

Presenter, “Litigation,” Northern Central Valley Forum, Seminars
for Legal Secretaries, (1995)

Publications

Enforcement Trends for Sacramento Air Permitting Violations,
August 2011
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Published Cases

Johnson v. Knowles, 113.F3d 1114 (9th Cir. 1997), cert. denied, 522
U.S. 996 (1997).
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Contracts – Do’s and Don’ts and Helpful Tips to Avoid Litigation 

AGENDA FOR PRESENTATION 

1. Basic Contract Structure Provisions 

A. Representations and Warranties 

i. Scope 

ii. Validation 

iii. Knowledge Limitations 

iv. Survival 

v. Anti-Sandbagging  

B. Covenants and Consequences on Remedies and Conditions 

i. Summary of the rules which govern implied covenants 

ii. Implied covenant of good faith and fair dealing 

C. Termination Rights  

i. Closing Conditions 

ii. Termination and Expiration 

 

2. Contract Performance Requirements 

A. Deliverables and Standards for Completion 

B. “Shall” vs “Commercially Reasonable Efforts” vs “Best Efforts” 

C. Approval Standards – “Reasonable” or “Sole & Absolute Discretion” 

 

3. Remedies 

A. Damages  

i. General Damages 

ii. Special Damages 

iii. Liquidated Damages 

iv. Limitations on and/or Exclusions of Damages by Category 

1. General 

2. Consequential/Special 

3. Punitive/Exemplary 
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 v. Baskets, Caps and Other Limitations on Damages 

vi. Offset Rights 

B. Specific Performance  

C. Indemnity Rights/Obligations 

 

4. Specialized Provisions 

A. Accounting Provisions 

B. Insurance Provisions 

C. Financing and Security Agreements 

D. Non-Competes and Similar Restrictive Covenant Agreements 

 

5. “Boilerplate” Provisions  

 

6. Final Drafting Considerations 

 

7. Discussion of Sample Provisions and Questions 
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1. Basic Contract Structure  
 

A. Representations and Warranties  

Representations and warranties are included to serve as a safety net for the 
seller and buyer. If, prior to closing, either the seller or buyer discovers that a 
representation or warranty made by the other party is not true, they have grounds 
for backing out of the deal.  

“Representations and warranties are statements of fact as of the date of the 
execution of the acquisition agreement, and the truthfulness of the representations 
and warranties as of both the date of execution and, when appropriate, the date of 
the closing is generally a condition to the closing.” Samuel C. Thompson, Jr., 
Business Planning for Mergers and Acquisitions 780 (Carolina Academic Press 
2001). 

A representation is an assertion as to a fact, true on the date the 
representation is made, that is given to induce another party to enter into a contract 
or take some other action. A warranty is a promise of indemnity if the assertion is 
false. 

Representations and warranties are generally designed to cover two separate 
and distinct areas:  

i. Scope 
 

1. Legal matters, such as the status and authority of the 
seller and buyer;  
 

2. Factual matters, such as the status of the subject of the 
contract (real property, business, etc.), the operation, 
maintenance, and other relevant details about the subject 
of the contract. 

 
3. When effective and when “recertified” 

 
ii. Validation 

 
1. Client review 

 
2. Third Party (e.g., consultant) review 
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iii. Knowledge Limitations 

A knowledge limitation is an important qualifier to many representations 
and warranties because it means that a warranty will only be breached if the party 
making it had knowledge of facts that make the warranty incorrect, instead of a 
breach solely based upon the truth of the warranty. Who knows, and what must 
they share?  

iv. Survival  

The survival period determines the time within which buyers must 
assert claims for breaches of representations and warranties, as well as what 
specific representations and warranties will survive. For example warranties 
as to taxes and environmental issues may outlast other matters, such as an 
entity’s authorization to sign a document, the breach of which could be more 
easily discovered by buyers. 
 

There are several approaches that can be taken regarding survival of 
representations and warranties: no provisions in the contract, express 
survival provisions in the contract, limited survival provisions in the 
contract, express provisions against survival. 
 

The closing or contract completion date triggers the contractual 
limitation on liability. Unless the parties agree to a survival clause—
extending the representations and warranties past the closing date—the 
breaching party cannot be sued for damages post-closing for their later 
discovered breach.  
 

v. Anti-Sandbagging  

A buyer with knowledge of a material misrepresentation or breach of 
warranty by seller can exercise its remedies to terminate or otherwise renegotiate 
terms, but may in the alternate wish to close the transaction and seek recovery 
under the indemnification provisions. Does the buyer have the right to close and 
recover under the indemnification provisions if they close the transaction with 
knowledge of the misrepresentation or breach?  

Where extensive representations and warranties are being provided, the one 
giving the representation should ask for an anti-sandbagging provision.   
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The consequences of an anti-sandbagging clause is to reduce or foreclose the 
buyer’s remedies after closing, where the buyer had knowledge, at or prior to 
closing, of facts or circumstances giving rise to the claim.  

From a buyer’s perspective, an anti-sandbagging clause creates an additional 
hurdle for every potential indemnity claim regarding the buyer’s knowledge or lack 
of knowledge.  

From a seller’s perspective, it is unfair that a buyer could discover a problem 
during its due diligence, close the transaction with that knowledge, and sue for 
damages after closing.  

B. Covenants and Consequences on Remedies and Conditions 

i. Summary of the rules which govern implied covenants 

(1) the implication must arise from the language used or it 
must be indispensable to effectuate the intention of the 
parties;  

(2) it must appear from the language used that it was so 
clearly within the contemplation of the parties that they 
deemed it unnecessary to express it; 

(3) implied covenants can only be justified on the grounds 
of legal necessity;  

(4) a promise can be implied only where it can be 
rightfully assumed that it would have been made if 
attention had been called to it;  

(5) there can be no implied covenant where the subject is 
completely covered by the contract. 

Lippman v. Sears, 44 Cal.2d 136 (1955), citing Cousins Investment 
Co. v Hastings Clothing Co., 45 Cal.App.2d 141 (1941), cited by 
Third Story Music, 41 Cal.App.4th 798 (1995).   

ii. Implied covenant of good faith and fair dealing 

In California, in all contracts and agreements there is an implied covenant of 
good faith and fair dealing. This means that each party will not do anything to 
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unfairly interfere with the right of any other party to receive the benefits of the 
contract; however, the implied covenant of good faith and  fair dealing cannot 
create obligations that are inconsistent with the terms of the contract. 

“Every contract imposes upon each party a duty of good faith and fair 
dealing in its performance and its enforcement.” The covenant of good faith finds 
particular application in situations where one party is invested with a discretionary 
power affecting the rights of another. Such power must be exercised in good faith.” 
Carma Developers (Cal.), Inc. v. Marathon Development California, Inc. (1992) 2 
Cal.4th 342. 

 
C. Termination Rights 

 
i. Closing Conditions 

 
A common occurrence is closing conditions that were not made mutual, 

when they should be.  For example, a buyer of a business will often want a 
landlord’s or customer’s consent to assignment to be a closing condition.  But the 
seller should want this too, otherwise the buyer can close over the top of the 
shortcoming and potentially pursue damages/indemnification for a failure of seller 
to fully perform. 
 

ii. Termination and Expiration 
 

Common Mistakes:  
 

• Not thinking through all of the events that could or should give rise to 
termination. 
 

• Confusing the concepts of “expiration” and “termination.”  
 

• Providing for a contract terminating upon certain events, but not making 
it clear that certain terms survive, such as payment obligations, 
confidentiality, or indemnification obligations.  The preferred approach is 
to say that a given right or obligation will apply “during the term of this 
Agreement and [thereafter] or [for __ years following].   
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• Providing for indefinite survival of terms that should not go on forever.  
Anti-defamation clauses, confidentiality provisions (sometimes), and 
many other terms should expire at some point.  Otherwise clients will 
forget their obligations and potentially do something in breach years later 
without even realizing it. 

 
• Not providing for certain obligations to terminate if the other party is 

breaching.  For example, if a buyer of a business is not making the 
payments they should timely, perhaps the seller’s non-competition 
obligation should terminate.  If not provided for in the agreement, the 
consequences of breach and whether that permits the other party to 
breach are complicated. 

 
2. Contract Performance Requirements 

 
A. Closing Deliveries and Standards for Completion 

 
B. “Shall” vs “Commercially Reasonable Efforts” vs “Best Efforts” 

When a contract does not define the phrase “best efforts,” the 
promisor must use the diligence of a reasonable person under 
comparable circumstances.  

“Best efforts” is implicitly qualified by a reasonableness test—
it cannot mean everything possible under the sun. 

Best efforts holds parties to an objective standard based on 
norms of reasonableness in the industry. 

When a party misses the goals or guidelines set forth in a best 
efforts contract, courts measure the quality of its efforts by the 
circumstances of the case and by comparing the party's performance 
with that of an average, prudent, comparable party similarly situated.  

California Pines Property Owners Assn. v. Pedotti (2012) 206 
Cal.App.4th 384 

C. Approval Standards - “Reasonable” or “Sole and Absolute Discretion”  

 California Civil Code §1638 provides that the language of an instrument 
must govern its interpretation if the language is clear and explicit, and if 
possible, the court should give effect to every provision (Civil Code §1641).    
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Force and effect must be given to “every provision, and not in a way 
which renders some clauses, nugatory, inoperative or meaningless.” City of 
Atascadero v. Merrill Lynch, 68 Cal. App. 4th 445 (1998).   

An interpretation that renders part of a contract surplusage should be 
avoided.  See Ticor Title Insurance v. Rancho Santa Fe Association, 177 
Cal.App.3d 726, 730 (1994).  In Siligo v. Castellucci, 21 Cal.App.4th 873, 882 
(1994), the court rejected an interpretation when it would merely tend to nullify 
a clause in the contract and in Titan Corp. v. Aetna Casualty and Surety, 22 
Cal.App.4th 457, 474 (1994) rejects an interpretation because it would render 
part of the contract a “dead appendage.” 

 While there is a generalized duty to act in good faith in the performance 
of contracts, this duty is limited to not actively interfering with the other 
party’s rights to enjoy the benefits of the contract.  Where there is no 
contractual duty, there is no concurrent general duty of good faith.  Waller v. 
Truck Insurance Exchange, 11 Cal.4th 1, 36 (1995).   

Satisfaction clauses fall into two types: one where the satisfaction of the 
party is to be judged by a reasonableness standard and the other where the 
satisfaction of the party is to be judged by a standard of good faith, Mattei v. 
Hopper, 51 Cal. 2d 119, 122-3 (1958).   The choice of the standard of 
reasonableness versus good faith depends on the intent of the parties, but where 
that choice in ambiguous, the preference of the court is for the less arbitrary 
reasonableness standard.  Guntert v. City of Stockton, 43 Cal.App.3d 204, 209-
213 (1974), Kadner v. Shields, 20 Cal.App.3d 251, 262-263 (1971).   

However, intent may be inferred from the subject matter of the contract.  
Where the condition of satisfaction calls for satisfaction as “to commercial 
value or quality, operative fitness or mechanical utility,” the reasonable person 
standard is called for, but where “the question is one of judgment,” the good 
faith standard is called for.  Mattei, 51 Cal.2d at 123.   

3. Remedies 
 

A. Damages 
 

The goal of contract damages is to put the aggrieved party in the same 
position that it would have been in had the other party fully performed. Contract 
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damages are often referred to as "expectation," "benefit of the bargain," or 
"compensatory" damages.  
 

The general measure of damages in California for breach of contract is set 
forth in CC §3300 is: “For the breach of an obligation arising from contract, the 
measure of damages, except where otherwise expressly provided by this code, is 
the amount which will compensate the party aggrieved for all the detriment 
proximately caused thereby, or which, in the ordinary course of things, would be 
likely to result therefrom.” 
 

These general principles governing damages for breach of contract: 
 

“Damages awarded to an injured party for breach of contract ‘seek to 
approximate the agreed-upon performance’ … The goal is to put the plaintiff ‘in as 
good a position as he or she would have occupied’ if the defendant had not 
breached the contract. … In other words, the plaintiff is entitled to damages that 
are equivalent to the benefit of the plaintiff's contractual bargain.” Lewis Jorge 
Constr. Mgmt., Inc. v Pomona Unified Sch. Dist. (2004) 34 C4th 960. 
 

Damages cannot be excessive. "Except as provided by statute, no person can 
recover a greater amount in damages for the breach of an obligation, than he could 
have gained by the full performance thereof on both sides." CC §3358. 
 

i. General Damages 

General damages are deemed to flow directly and necessarily from a breach 
of contract or to arise naturally from the breach.  

Civil Code §3300: damages that "in the ordinary course of things, would be 
likely to result" from the breach. Because general damages are considered a 
necessary and natural consequence of a breach of contract, they are often described 
as being within the reasonable contemplation of the parties to the contract. Their 
occurrence is ordinarily predictable; therefore, the parties are deemed to have 
contemplated them at the time of contracting.  

ii. Special Damages 

Special damages are losses that would not arise inevitably from a breach of a 
similar contract. Rather, they are derivative or secondary losses that arise from the 
unique circumstances of the parties or of the particular contract at issue. For a 
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plaintiff to recover special damages, either the special circumstances from which 
they arose must have been communicated to, or known by, the defaulting party, or 
else the defaulting party should have been aware of those circumstances at the time 
the contract was entered into. The former alternative is a subjective test; the latter 
is an objective test.  

Special damages are never presumed to have occurred merely from the fact 
of the breach, but instead represent losses that followed or arose from the initial 
damages caused by the breach. Special damages are considered part of the 
compensatory damages that are foreseeable and proximately caused by the breach.  

Advance notice or knowledge required. As stated by the California Supreme 
Court in Lewis Jorge, "a party assumes the risk of special damages liability for 
unusual losses arising from special circumstances only if it was 'advised of the 
facts concerning special harm which might result' from breach—it is not deemed to 
have assumed such additional risk … simply by entering into the contract." The 
requirement of advance notice or knowledge as one of the prerequisites for 
recovery of special damages is founded on the principle that a contracting party 
does not assume unlimited responsibility for all consequences of a breach of 
contract. A party must be informed at the time of contracting of any special harm 
that might befall the other party in the event of a breach so that he or she may 
properly evaluate whether to accept the risk of entering into the contract. 

iii. Liquidated Damages 

Liquidated damages are a specified sum of money, determined by the parties 
at the time of contracting, that must be paid for breach of the contract, regardless of 
the amount of actual damages incurred. 

Civil Code §1671 generally allows liquidated damages provisions in 
commercial contracts unless (a) the provision was unreasonable under the 
circumstances existing at the time the contract was made or (b) another statute is 
expressly applicable. 

(a) Reasonableness. In determining whether a provision is reasonable, courts 
consider all the circumstances existing at the time the contract was made. When 
drafting a liquidated damages clause, counsel should set forth facts establishing 
why damages are difficult to ascertain and why the amount of damages chosen is 
reasonable. Although these statements in the agreement are not binding on the trier 
of fact, they bolster the argument that the parties made a reasonable effort to 
ascertain potential damages at the time the contract was entered into. Counsel 
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should also advise the client to archive all information, including digital, 
documentary, historical, accounting, and other records, to support the 
reasonableness of the amount stated in the clause, given that the issue may not 
arise for many years after the fact. 

(b) Statutory Provisions. Civil Code §1671(a) provides that the general rules 
of §1671 do "not apply in any case where another statute expressly applicable to 
the contract prescribes the rules or standard for determining the validity of a 
provision in the contract liquidating the damages for the breach of the contract."  

Some examples of such statutes: 

• Civil Code §§1675–1681 (real property contracts); 
 

• Commercial Code §2718 (sale of goods under Division 2 of the 
Commercial Code); 
 

• Statutes limiting late payment charges, e.g., Business & Professions Code 
§10242.5 (certain real estate loans); Civil Code §1803.6 (retail 
installment sales), §2954.4 (loans on single-family, owner-occupied 
dwellings), §2982 (automobile sales finance); Financial Code §14852 
(credit unions), §18631 (industrial loan companies); 
 

• Statutes regulating liquidated damages in construction contracts for late 
completion, e.g., Education Code §90026 (construction contracts for state 
university and colleges), §92050 (construction contracts for University of 
California); 

 
• Government Code §10226 (state public works contracts), §53069.85 

(contracts with cities, counties, and districts); and statutes providing 
certain penalties for nonpayment, §54348 (penalty for nonpayment of 
local agency charges) and Public Resources Code §6224 (penalty for 
nonpayment to State Lands Commission). 
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iv. Limitations on and/or Exclusions of Damages by Category  
 

1. General 
 

2. Consequential/Special 
 

3. Punitive/Exemplary 
 

v. Baskets, Caps and Other Limitations on Damages 
 

vi. Offset Rights 

If a party is breaching their indemnification obligations and not paying an 
amount they should or otherwise not performing, the right to offset allows the non-
breaching party to reduce the amount of their monetary performance accordingly, 
without breaching such payment obligation. 

B. Specific Performance 

Specific performance of an agreement should be considered when an action 
for damages will not adequately compensate a plaintiff for harm caused by its 
breach. Typical examples are contracts involving real estate or for unique goods 
such as heirlooms or custom-designed biomedical equipment. See generally Civil 
Code §§3366–3369, 3384–3395, 3402. The remedy of specific performance may 
also be desirable in a contract to safeguard the confidentiality of trade secrets or 
other sensitive business information. 

Related Issues: 
 
• Specific Performance in Addition to Damages 

 
• Interplay of Liquidated Damages and Specific Performance 
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C. Indemnity Rights/Obligations 

Civil Code §2772 defines "indemnity" as "a contract by which one engages 
to save another from a legal consequence of the conduct of one of the parties, or of 
some other person." It is the obligation of one party to make good a loss or damage 
that another party has incurred. 

The definition of "indemnity" in CC §2772 encompasses both agreements to 
indemnify against liability arising from the conduct of a party to the contract, as 
well as the liability of a contracting party to a third person. Indemnification 
agreements ordinarily cover third party claims, but are not limited to such claims if 
the parties use the term "indemnity" to include direct liability. 

Some common issues specific to indemnification:: 

• Not specifying indemnification as exclusive remedy when that is what is 
intended. 
 

• Having an indemnification basket that is not a tipping basket.   
 

• Creating indemnification obligations that only address indemnification for 
breaches of the agreement; breach is already a claim. 
 

• Not distinguishing between third-party indemnity claims and direct claims.  
Third-party claims may need to be handled differently, and certain 
limitations on damages that the parties may agree on among themselves may 
not be appropriate as the third-party likely does not have the same 
limitations. 
 

4. Specialized Provisions 
 

A. Accounting Provisions  

Common issues: specifying that financial statements are in compliance with 
GAAP, or that some calculation will be performed in accordance with GAAP, 
when the client or business in question does not maintain GAAP basis financial 
statements. Instead, tie a calculation to an amount on a tax return, or reference “the 
company’s historical accounting principles applied on a consistent basis,” or a 
similar approach. 
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Consider including examples, especially where financial calculations are 
involved. Have the client’s CPA or in-house accountant walk through any 
provisions describing calculations to make sure they work; they may come back 
with some observation, adjustment or clarification that is necessary.  

Beware of:  

• Use of particular terms (e.g., “deferred income”) – is it a precise 
accounting term, or used colloquially? 
 

• Lack of clear definitions (e.g., “related previously incurred costs”) 
 

B. Insurance Provisions 
 

Commercial General Liability insurance provides fundamental coverage for 
bodily injury, property damage, products & completed operations, and personal 
injury. 

Insurance requirements (coverage amount, loss payees, additional insureds, 
duration) vary by subject and transaction. 

• Coverage amount: Insurance needs are dependent upon the type of 
contract. A common provision is for insurance is $2,000,000 per 
occurrence, accident, or claim. An aggregate limit, the limit on the 
amount the insurer will pay for all claims in one policy period, typically 
one year, limits the total amount of coverage.  

Options to address this include: 

- A higher aggregate limit which is a multiple of the occurrence limit; 
for example, a $2,000,000 per occurrence limit with a $4,000,000 
aggregate; or 

- A separate aggregate limit for client’s project; or 
- A standalone policy dedicated to client’s project. 

 
• Availability: Is the type and amount of coverage proposed for the 

contract actually available in relevant market?  
 

• Exclusions to coverage and additions to coverage 
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• Claims Made vs. Occurrence:  
 

o Claims Made: coverage is triggered by a claim being made during 
the policy period or any extended reporting period. An act or 
omission that gives rise to claim must have occurred on or after the 
policy retroactive date and before the policy expiration date. 
 

o Occurrence  – coverage is triggered by the occurrence of an 
incident, not the claim; the claim can be made anytime during or 
after the policy period. 

 
• Tail insurance: insurance coverage after completion of a project or 

event that covers an extended reporting period for later claims.  
 

C. Financing and Security Agreements   

           Loan Covenants:  financial covenants (e.g., DSCR, TNW, etc.); affirmative 
and negative covenants; lender consent, notice and reporting requirements. 

 Foreclosure Remedies:  Differences between remedies for foreclosure on 
real property collateral versus personal property collateral. 

D. Non-Competes and Similar Restrictive Covenant Agreements 

Common mistakes include the following: 

Non-competition provisions that do not satisfy Business and Professions 
Code §16601 (i.e., stated consideration in connection with the sale of an entire 
interest of or in a business, including all goodwill).  Note issues re: allocation of 
purchase price to “goodwill” and income tax considerations for seller and buyer. 

    Including “no hire” language in what is intended to be a prohibition on non-
solicitation of employees.  Generally speaking, two parties cannot, among 
themselves, agree not to hire an employee as that interferes with the employee’s 
right to pursue their profession; non-solicitation language is all right. 

5.  “Boilerplate” Provisions 

Integration (or “entire agreement”) clause and use of “side agreements” 

ADR and waiver of jury trial 
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6. Final Drafting Considerations 

 
• Use of defined terms. Define a term only once, use it, and proofread to 

ensure that terms are adequately defined.  
 

• Entity signatures, signature authority, and authorizing resolutions. Know 
your client and their entity status. If other than an individual, what must 
the entity do execute documents, and what other entities comprise the 
signing entity? 
 

• Same topic, different section. Avoid addressing the same topic more than 
once in multiple parts of the agreement.  Addressing something multiple 
times does not add clarity, it only increases the chance of a dispute and 
increases the opportunity for further drafting inconsistencies in later 
revisions or amendments. 
 

• Clarifying language. If you find yourself using the phrase “for the 
avoidance of doubt…” it may be appropriate and helpful, but should 
trigger some hesitation about whether the drafting that is sought to be 
clarified could be improved upon. 

 
7. Discussion of Sample Provisions and Questions 
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MEDIATION & SETTLEMENTS - 

TECHNIQUES TO BEST ASSIST YOUR CLIENT 

 

FRIDAY, APRIL 12 

10:45AM - 12:15PM 

 

PRESENTED BY 

HON. PAUL BEEMAN, RET. 

ADR SERVICES, INC. 



 

 

 
Hon. Paul L. Beeman (Ret.) 

Mediator • Arbitrator • Referee 
 

 

 
With nearly 18 years of judicial service, Judge Beeman has presided over a wide variety of civil matters 
and brings that wealth of experience to his dispute resolution services.  Judge Beeman served as 
Presiding Judge and Supervising Civil Judge of the Solano County Superior Court, and was the Chairman 
of the Court’s Alternative Dispute Resolution Committee for 12 years.  He specializes in settling cases 
involving personal injury, product liability, employment, real estate, construction defect, insurance, 
professional malpractice, CEQA, as well as complex asbestos litigation and toxic tort claims.    
 
Prior to his years on the bench, Judge Beeman spent over 26 years as a trial lawyer in private practice, 
where he tried more than 30 civil and criminal jury trials, and arbitrated and mediated more than 150 
cases. 
 

AREAS OF EXPERTISE 

 Construction Defect  Personal Injury 

 Employment  Products Liability 

 Environmental / Toxic Tort  Professional Malpractice 

 Insurance  Real Estate 
 

JUDICIAL EXPERIENCE 

Court Leadership:  

 Supervising Civil Judge 2017 

 Presiding Judge 2012-2013 

 Assistant Presiding Judge 2010-2011 

 Supervising Judge, Vallejo Branch Court 2008-2011 

Judicial Assignments:  

 Appellate Division 2004-2005, 2016-2017 

 Civil/CEQA 2004-2011, 2014-2017 

 Criminal (Felonies) 2002-2003 

 Juvenile 2000-2001 

Court Committees:  

 Chair, Alternative Dispute Resolution Committee 2005-2017 

 Member, Court Executive Committee 2008-2013, 2017 

 
LEGAL EXPERIENCE 

Partner, Law Offices of Beeman & Beeman 
Specialized in personal injury, product liability, medical malpractice and federal 
tort claims.  

1973-2000 

Legal Clerk (SPC5), United States Army 1969-1971 
 

EDUCATION 

University of the Pacific, McGeorge School of Law, J.D.  1973 
California State College at Hayward, B.A., Political Science 1968 
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ADR TRAINING AND EDUCATION 

Straus Institute for Dispute Resolution, Pepperdine University School of Law  

 Advanced Mediation: An Interactive Training Program 2014 

 Apology, Forgiveness, and Reconciliation 2013 

 Preventing Bad Settlement Decisions and Impasse Using Brain Science, Game 
Theory, Animated Communication, and Micro-Interventions 

2011, 2012 

 Tools for Mindful Awareness for Lawyers, Mediators, Negotiators, Judges, 
Arbitrators, and Managers 

2012 

 Mediating in the Red Zone: Closing the Deal in Mediation 2011 

 Advanced Mediation: Skills and Techniques 2010 

 Specialized Mediation: Mediating Employment, Personal Injury, and Professional 
Liability Cases 

2009 

 Improvisational Mediaton: A New Model for Mediation 2008 

 Mediating Complex Construction Disputes 2007 

 Mediating the Litigated Case 2004, 2006 

 Mediating the Complex Case: An Emphasis on Process Design, Party 
Management, and Insurance Coverage 

2006 

 Specialized Mediation: Handling Challenging Employment, Medical Malpractice, 
and Personal Injury Cases 

2005 

Dr. Mario Patera and Dr. Ulrike Gamm  

 Mediative Leadership Competencies: Module 3 2015 

 Seminar on Mediative Competencies: Module 1 2013 

University of California, Berkeley, Extension: Mediation and Conflict Resolution Course 2017 
International Academy of Mediators, Spring Conference 2015 
 

ADMISSIONS AND LICENSURES 

United States Courts for the Ninth Circuit 1974 
United States District Court, Northern District of California  1974 
United States District Court, Eastern District of California  1973 
State Bar of California 1973 
 

ORGANIZATIONS AND AWARDS 

Executive Board Member, California Judges Association 2013-2016 
Law Day Liberty Bell Award for Leadership and Dedication to the ADR Process, Solano 

County Bar Association      
         2008 

Solano County Bar Association Representative, Superior Court Community Focused 
Planning Committee 

1998-2000 

Member and Chair, City of Vallejo Planning Commission 1997-2000 
Co-Founder and Participating Member, Lawyers in the Library 1995-2000 
Board Member, Fighting Back Partnership 2000-2011 
 

TEACHING EXPERIENCE 

Faculty/Moderator, CEB Courses Regarding Evidence and Discovery 2014-2015 
Faculty, Straus Institute for Dispute Resolution, “Mediating The Litigated Case”  

Taught mediation skills to the judiciary and lawyers in Uganda.   
2014 

Co-sponsored Straus Institute training sessions on mediation for Solano County judges 
and attorneys. 

2009-2013 
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PLACER COUNTY BAR ASSOCIATION 

28TH ANNUAL SPRING CONFERENCE 

 

MEDIATION & SETTLEMENTS:  TECHNIQUES TO BEST ASSIST YOUR CLIENT 

Presented by Hon. Paul L. Beeman (Ret), ADR Services, Inc. 

 

 

1.  HELP CLIENT TRUST YOU AND THE PROCESS: 
 

▪ Will your client listen to you  

▪ Does your client trust you 

▪ Invest time in your client 

▪ Build confidence – start at the first meeting 

▪ You meet with your client in person 

▪ Take time to answer all questions – help your client understand 

▪ Respect your client – care  

▪ We are in this together 

▪ Do not be in a hurry – be calm  

▪ Go over client’s deposition together – word by word 

▪ Fully explain all of the good and all of the bad 

▪ Reality check – not just the rosy side 

▪ Goal – fully informed client 

▪ Go into the details of specific facts as to why they help or hurt 

▪ Do the same with the opponent’s brief – break it down 

▪ Go to the scene with the client 

▪ Find more information / avoid surprises  

▪ Develop a better understanding of your client and your case 

▪ Show client the discovery you have produced, and why it is important 

 

2.  FULLY PREPARE CLIENT: 
 

▪ Start early educating your client 

▪ Realistic expectations – how does this work, what will happen & why 

▪ Openly discuss quality of liability – percentage comparative 

▪ Tell client the case will not settle without client’s approval 

PCBA 2019 Spring MCLE -  175



2 

▪ Give client stack of verdicts and settlements 

▪ Discuss background & qualifications of mediator 

▪ This is not free.  Take it seriously 

▪ CCP §998 – make clear all of the consequences  

▪ Judgment for cost lien (client buying home) 

▪ Be prepared to stay all day 

▪ Go over all current costs plus through trial 

▪ Cost of an appeal 

▪ SF Judge Edward Stern – difference between $50,000 for $60,000 

▪ I need more vs. FMV 

▪ Gypsy’s curse 

▪ Talk about risk assessment – in mediation, ask mediator to go over risk with client 

▪ Not all at once – do this slowly 

▪ What is it that you are unaware 

▪ Now you have some control – at trial, you leave certainty in the hall 

▪ Read Let’s Not Make a Deal:  An Empirical Study of Decision Making in 
Unsuccessful Settlement Negotiations by Randall L. Kiser, Martin A. Asher & 
Blakeley B. McShane published in the Journal of Empirical Legal Studies (Sept. 
2008, Vol. 5, Issue 3, 551-59) 
 
 

3.  BRIEF: 

 
▪ Timing of mediation – do not go too early (i.e., pending coverage issues, MSJ, 

awaiting medical report) 

▪ Do not wait to the last minute to get started 

▪ Send brief early (at least 14 days) – by both email AND mail (hard copy)  

▪ Send complete demand letter – 45 days in advance of mailing your mediation brief 

▪ Do NOT make your brief confidential 

▪ Relevant information and make it concise 

▪ Do not overstate 

▪ Present reasonable demand – rational/realistic 

▪ Utilize key documents 

▪ Address admissibility 
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▪ Support with 2 or 3 deposition quotes – attach a few pages 

▪ One or two crucial jury instructions – tie them into the facts 

▪ Set forth an accurate and clear picture of the meds – attach legible copies 

▪ Up-to-date information – liens – Daniel Wilcoxen 

▪ Take lots of photos – attach 

▪ Similar verdicts – find & attach 

▪ Call mediator in advance – discuss – ask about joint sessions 

▪ See what questions mediator has & what problems the mediator may see 

▪ Ask for mediator’s help to get everyone present – FULL AUTHORITY (Ask court to 

order) 

 

4.  JOINT SESSIONS: 

 

▪ “You can observe a lot by watching” 

▪ Great opportunity to learn, as well as to educate 

▪ Shake up a stalemate – break through 

▪ There is a chemistry in the room 

▪ Think outside your comfort zone – creativity  

▪ Direct dialogue / conversation – this is how to achieve new thinking 

▪ Avoid “water carrier” 

▪ A civil discussion is more persuasive 

▪ Control your emotions – be courteous 

▪ Do not take offense – do not get sucked in 

▪ Do not – argue, anger, assault, insult 

▪ No tricks or embarrassment 

▪ Be patient – listen attentively – understand  

▪ Take your time – do not rush 

▪ Let the process unfold 

▪ Have all of your evidence ready & available 

▪ Mediator’s proposal 
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NOTES 

_______________________________________________________________________ 

_______________________________________________________________________ 

_______________________________________________________________________ 
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_______________________________________________________________________ 

_______________________________________________________________________ 
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_______________________________________________________________________ 

_______________________________________________________________________ 

_______________________________________________________________________ 

_______________________________________________________________________ 

_______________________________________________________________________ 

_______________________________________________________________________ 

_______________________________________________________________________ 
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FAMILY LAW UPDATE 

 

FRIDAY, APRIL 12 

10:45AM - 12:15PM 

 

PRESENTED BY 

D. THOMAS WOODRUFF, ESQ. 

PAULA SALINGER, ESQ. 

WOODRUFF, O’HAIR, POSNER & SALINGER, INC. 



 

 
 

A LAW CORPORATION 
 

D. Thomas Woodruff, C.F.L.S.*, AAML**  3425 American River Drive 
Robert J. O’Hair, C.F.L.S.*, AAML**  Sacramento, California 95864 
Jeffrey J. Posner, C.F.L.S.*  Telephone: (916) 920-0211      
Paula D. Salinger          Facsimile: (916) 973-1165 
  Email:  tom@woplaw.com 

 
 
 

* Certified Family Law Specialist, The State Bar of California Board of Legal Specialization    ** Fellow, American Academy of Matrimonial Lawyers                                                                                                                              

D. THOMAS WOODRUFF 
 
D. Thomas (“Tom”) Woodruff, CFLS, is a corporate shareholder in the Sacramento firm 
of Woodruff, O’Hair, Posner & Salinger, Inc.  The firm specializes in family law.  Tom’s 
practice is now limited to private settlement conferences, private judging, collaborative 
practice, expert witness, consultation, and other non-litigation matters.  
 
Education: 
University of Illinois.  B.A. (1967); J.D. (1970). 
Admitted to California Bar in 1971. 
 
Professional Memberships: 
Member, California State Bar Association 
  Executive Committee, Family Law, 1980-83 
  Certified Family Law Specialist, 1982 
  Family Law Advisory Commission, 1983-87 
   Chair 1986 – 1987 
 
Member, Sacramento County Bar Association and Family Law Section 
  President of County Bar, 1991 
  Chair, Family Law Section, 1985 
 
Member, Association of Certified Family Law Specialists 
  Board of Directors 1997-2007 
  President, 2002 
Member, Sacramento Collaborative Practice Group, past board member 
 
Pro Tem Settlement Conference Judge – over 25 years in Sacramento, Placer and El      
Dorado Counties. 
 
Fellow, American Academy of Matrimonial Lawyers (AAML) 
 
Member, American Bar Association 

Member of ABA Family Law Section 
 PROFESSIONAL PRESENTATIONS: 

 
 Tom Woodruff has written for presented at many continuing education and other 
professional meetings, including presentations sponsored by various organizations, 
including American Bar Association, AAML, ACFLS (statewide and local venues), CEB, 
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State Bar of CA Family Law Section, Sacramento and Placer County Bar Family Law 
Sections, CP Cal (Collaborative Practice of CA), Sacramento Collaborative Practice 
Group, etc. 
 
HONORS: 
 Admitted to American Academy of Matrimonial Lawyers. 
  

Included in The Best Lawyers in America. 
 

Received Sacramento County Bar Family Law Section Kobayashi Award “For 
Outstanding and Dedicated Service Toward the Betterment of Family Law” in 
2015 

 
 
 
  
Woodruff/misc/resume2019 
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PAULA D. SALINGER 
 

Woodruff, O’Hair, Posner & Salinger, Inc. 
3425 American River Drive 

Sacramento, California  95864   
 

(916) 920-0211 Telephone 
(916) 973-1165 Facsimile 

paula@woplaw.com 
 

   
EDUCATION: 

 

University of the Pacific, McGeorge School of Law, Sacramento, California 
Juris Doctor, May 2002 

 

Morrison College, Reno, Nevada 
Associate Degree, Legal Administration, Paralegal-Legal Assistant Studies, May 1992 
 

California State University, Chico, California 
Bachelor of Arts, Information and Communications Studies, May 1990 
 

ACADEMIC ACTIVITIES & HONORS: 
 

McGeorge Law Review, Legislation Analysis Staff Writer 
Notes published, Volume 32 (Winter 2000), entitled “True or False Accusations? Protecting Victims of 
Child Sexual Abuse During Custody Disputes” and “California’s Media Shield Law: Is it Possible to 
Simultaneously Protect the Free Flow of Information and Due Process Rights?” 
 

McGeorge Appellate Advocacy Program 
Teaching Assistant, August 2000 to March 2001, August 2001 to March 2002 
Honorable Mention Appellee Brief, March 2000 
 

LEGAL EXPERIENCE: 

 

Woodruff, O'Hair, Posner & Salinger, Inc., Sacramento, California  
Attorney at Law/Shareholder, December 2002 to Present 

 

Woodruff, O'Hair & Posner, Inc., Sacramento, California  
Paralegal, October 1992 to September 1996, October 1997 to November 2002 

 

Vision Service Plan, Rancho Cordova, California 
Legal Assistant, September 1996 to September 1997 
 

RELEVANT PROFESSIONAL SERVICE AND AFFILIATIONS: 

 
Association of Certified Family Law Specialists, Member, 2018 to present 
 
American Bar Association, Member, 2003 to 2016 
 
State Bar of California, Family Law Section, Member, 2003 to present 
 
Sacramento County Bar Association, Family Law Section, Member, 2003 to present 
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Women Lawyers of Sacramento, Member, 2003 to present 
 
Association of Family and Conciliation Courts, Member, 2005 to present 
 
Lawyers New to Family Law, Founder and Facilitator, Sacramento County, 2005 to 2010 
 
One Day Divorce, Sacramento County Superior Court, Family Law, Volunteer, 2013 to present 
 
Temporary Judge, Sacramento County Superior Court, Family Law, Volunteer, 2010 to present 
 
Temporary Judge, El Dorado County Superior Court, Family Law, Volunteer, 2015 to present 
 
Pro Bono Volunteer Mediation Program, Sacramento County Superior Court, Family Law, Volunteer, 
2005 to 2012  
 
Pro Bono Assistance Program, Sacramento County Superior Court, Family Law, Volunteer, 2007 to 
2010 
  
Collaborative Divorce Network of Northern California, Member, 2007 to 2010 
 
Sacramento Collaborative Practice Group, Member, 2008 to 2016 
 
The Registry of Collaborative Professionals, Member and Board of Directors, Secretary, 2016 to 2017 
 
Custody Subcommittee, Family Law Section, Sacramento County, Member, 2009 to 2011, Chair, 2012  
 
Family Law Executive Committee, Family Law Section, Sacramento County Bar Association, Secretary, 
2013 
 
Family Law Executive Committee, Family Law Section, Sacramento County Bar Association, Treasurer, 
2014 
 
Family Law Executive Committee, Family Law Section, Sacramento County Bar Association, Vice Chair, 
2015  
 
Family Law Executive Committee, Family Law Section, Sacramento County Bar Association, Chair, 2016 
 
Family Law Executive Committee, Family Law Section, Sacramento County Bar Association, Past Chair, 
2017  
 

PRESENTATIONS 

 
Placer County Bar Association Spring Conference and MCLE, “Family Law: Discovery on Any Budget”, 
Presenter, 2015 
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Placer County Bar 2019 Family Law Recent Developments 

and Insights 

Tom Woodruff, CFLS* and Paula D. Salinger, CFLS*  

 

Cases and Statutes to Discuss 

 

ATTORNEY FEES 

In Re Marriage of Pearson (3/12/18, revised 3/27/18) 21 Cal.App.5th 218, 229 

Cal.Rptr.3d 916, 18 DJDAR 2363  

PUBLISHED PORTION—FEES AWARDED AS SANCTIONS FROM SUPPORT 

PAYABLE TO RECIPIENT:  W sanctioned $50K, payable by H withholding from “bonus” 

spousal support and $15K fees were amount reasonably necessary to pursue her 

claims.  Spousal support is “income” for FC §271 sanctions.  

UNPUBLISHED PORTION: Where W admitted that she did not think stock options were 

included, the MSA provision for a percentage of “bonus” as spousal support in MSA 

does not include stock options. 

N.S. v. D.M. (3/28/18) 21 Cal.App.5th 1040, 231 Cal.Rptr.3d 67 

Fees under the UCCJEA provisions are not available because fees under UCCJEA are 

for enforcement only and not jurisdictional fights.  However, the Illinois litigation by 

Father was sufficiently connected to CA case to allow fees in the CA proceeding under 

needs-based FC §7605(a). 

Nutrition Distribution, LLC v. Southern SARMS, Inc., 20 Cal.App.5th 117, 228 

Cal.Rptr.3d 737, 1/31/2018  The 21 say Safe Harbor notice is required for CCP 128.5 

sanctions.  Statute so states. 

Moofly Productions, LLC v. Favila (6/1/18) 24 Cal.App.5th 993  

CCP §128.7 sanctions are not available for a bad motion for reconsideration under CCP 

§1008 unless the required Safe Harbor 21 day notice to withdraw the motion is given. 

Marina Pacifica Homeowners Association v. Southern California Financial 

Corporation (2/5/18) 20 Cal.App.5th 191, 228 Cal.Rptr.3d 799 CC 1717  

Prevailing Party Clause:  If the court does not order what you requested in your 

pleadings, even if your settlement offer was what was ordered, you are not the 

prevailing party for attorney fees under CC §1717.  But, see Pont below.  

 

*Certified Family Law Specialist, State Bar of California Board of Legal Specialization 
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Pont v. Pont (12/20/18) 31 Cal.App.5th 428, 242 Cal.Rptr.3d 616, 19 DJDAR 505,  

Prevailing Party Clause: H awarded $90K fees for defense of civil suit filed by W after 

MSA/Judgment claiming H and others conspired to reduce her CP claim.  

MSA/Judgment’s Prevailing Party clause under CC §1717 allowed fees in related civil 

case.  

Reiterated that “family law cases should not be allowed to spill over into civil law” (Neal, 

supra, 90 Cal.App.4th at p. 25), and that where a family law judgment is procured by 

fraud, a tort remedy is unavailable (Rubenstein, supra, 81 Cal.App.4th at p. 1146; 

Kuehn, supra, 85 Cal.App.4th at p. 834). 

Pont--Drafting nightmare—What did I say in all those MSAs?   The Pont 

clause: “18.3. If any Party is forced to seek Court intervention to enforce any provision 

of this Stipulated Further Judgment, the prevailing Party shall be entitled to all of her or 

his reasonable attorneys’ fees and costs incurred in connection therewith.”—meant any 

court, not just Family Law court because “the” was left out.  If your clause says “the 

Court”, then non-family law courts may not be covered.  Reservation of jurisdiction 

clause and “in connection with” language supported the holding and might also be 

enough.  Reread your §1717 clause to make sure it covers non-FL litigation, if you 

intend that coverage.   

Pont--Amount of fees:  $90K awarded here with lead attorney billing $800/hour.  

No meaningful objection to any billing statements or entries, so OK by court.  The 

burden is on the one contesting the amount of the billing.  End runs around family law 

courts are not favored. 

Ponce v. Wells Fargo Bank (3/13/18) 21 Cal.App.5th 253, 230 Cal.Rptr.3d 236 

“Because the claims presented in the second amended complaint were nonfrivolous, 

and because a nonfrivolous complaint cannot be presented for an improper purpose 

under section 128.7, the trial court erred in granting the motion for terminating and 

monetary sanctions.” 

BANKRUPTCY 

Vaughn, In re Marriage of (2018) 29 Cal.App.5th 451, 240 Cal.Rptr.3d 227, 18 

DJDAR 11213, 11/27/2018 

CP debt to W’s separate property partnership which MSA assigned to H was not 

dischargeable in bankruptcy.  The family law court found it was a non-dischargeable 

“domestic support obligation” under bankruptcy law, despite H’s discharge in bankruptcy 

court and bankruptcy court’s refusal to reopen the case.  

“State courts have concurrent jurisdiction to decide whether a debt is dischargeable 

under these provisions.  (In re Doll (Bankr. N.D.Ohio 2018) 585 B.R. 446, 461, fn. 7; see 

28 U.S.C. § 1334(b).)” 
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SUPPORT 

In re Marriage of Macilwaine (8/22/18), 26 Cal.App.5th 514, 237 Cal.Rptr.3d 156, 18 

DJDAR 8490 

Unexercised stock options are income for child support purposes, unless there are 

limitations on the exercise.  Un-taxed option net values are income for child support 

purposes.   “While John is free to make whatever investment choices he desires, his 

choices do not alter the fact that, once an option is vested and mature, his employer has 

made actual compensation available to him.”  

“Bonus” clause; Smith/Ostler or Ostler/Smith if you prefer.    

High earner exception: proof required 

Procedure to limit child support:  Calculate guideline first, then determine what is 

enough and make a lot of findings under FC §4056.  What standard of living is 

“attainable” by the guideline support calculation?  Why NOT in the best interest of the 

children to award full guidelines?  Detriment not need be shown, but why it exceeds 

needs.  

Questions:  Old options?  Loss of value after support paid on it—is it a loss for purposes 

of modification?   Untaxed market gains in the stock market?  How can you settle this? 

What do you do on your I&E?  

Cf. In re Marriage of Pearlstein (2006) 137 Cal.App.4th 1361, 40 Cal.Rptr.3d 910 

holding that options that were “ received for equity, rather than as compensation, is 

indistinguishable from other types of acquired non-liquid assets that are not normally 

considered income for support purposes”.   

In re Marriage of Morton (9/26/18), 27 Cal.App.5th 1025, 238 Cal.Rptr.3d 407, 18 

DJDAR 9767   

Tax refunds as income (if withholding used for earlier income calculation);  401(k) not 

deduction for child support; attorney fees requires “explicit findings” under FC §2030 

and if disparity exists an award is required ($15K toward $115K in fees not enough).  

In unpublished portion of Morton case: Even though H worked in business all during 

marriage, and obtained his ownership during marriage, the Court ruled all HSP interest 

in corporation and partnership started during marriage.  The trial and appellate courts 

found no “remuneratory gift” (i.e. no gift based on CP efforts).  (You cannot cite, but you 

can see the approach). 

In re Marriage of Rodriguez (4/23/18) 23 Cal.App.5th 625, 233 Cal.Rptr.3d 187 

CHILD SUPPORT: H tried to game the system by increasing his child support to his 

child by a prior marriage to an above guideline amount.  3 special needs children by this 
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marriage, who received public money for special needs.  Court ordered upward 

deviation to make CS what it would be for all 4 equally.  

 

DEPRECIATION: H was a lawyer with offices in two locations.  Vehicle depreciation of 

$536/month added back.  Citing  Asfaw v. Woldberhan (2007) 147 Cal.App.4th 1407, 

1425 through 1426, holding that real estate depreciation was properly added back.   

What to do:  Pay IRS mileage?  Buy a new car?  The underpinnings of Asfaw do not 

really apply here, because cars do depreciate.  So does real estate sometimes?  Look 

at 2008, the year after Asfaw.  Without depreciation, are we at the whim of the owner to 

incur major capital expenses?  Will a new roof on an apartment or a new car payment in 

the business reduce child support?  Appellate court judges are not accountants and do 

not understand depreciation.  If you have the issue, show depreciation is necessary and 

reasonable.  

Lederer v. Gursey Schneider LLP (4/19/18) 22 Cal.App.5th 508, 231 Cal.Rptr.3d 

518 

FC §3910 Adult child support is required only if the child will become a public charge.  

Child who worked at dad’s law office, but could not compete on the open market, was 

not covered by FC §3910. 

An adult child is deemed incapacitated from earning a living within the meaning of 

Family Code section 3910 "if he or she demonstrates 'an inability to be self-supporting 

because of a mental or physical disability or proof of inability to find work because of 

factors beyond the child's control.'" (In re Marriage of Cecilia & David W. (2015) 241 

Cal.App.4th 1277, 1285.) "[T]he question of 'sufficient means' should be resolved in 

terms of the likelihood a child will become a public charge." (In re Marriage of Drake 

(1997) 53 Cal.App.4th 1139, 1154.)”  Lederer, supra, 22 Cal.App.5th at p. 531. 

In re Marriage of T.C. and D.C. (12/18/18), 30 Cal.App.5th 419, 241 Cal.Rptr.3d 450, 

18 DJDAR 12032 

Another spousal support “bonus clause” case.   Per Judgment/Agreement, H to receive 

10% of W’s bonus in addition to monthly support, which met H’s reasonable needs.  

W’s dramatic increase in income was a change of circumstances.   

Even though MSOL was reached, the parties’ agreement “reasonably contemplated” 

W’s increased earnings, so MSOL is not the limit.   

Note: Termination date was agreed in post judgment agreement despite long term 

marriage.  

Trial court reduction of support REVERSED. Sent back to determine what their 

“reasonable expectations” were when the entered their Post Judgment Stipulation. 
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Child Support Statutory Update:   

FC §3901 was amended to provide (emphasis added):   

“(a) (1) The duty of support imposed by Section 3900 continues as to an unmarried child 

who has attained 18 years of age, is a full-time high school student, unless excused 

pursuant to paragraph (2), and who is not self-supporting, until the time the child 

completes the 12th grade or attains 19 years of age, whichever occurs first. 

(2) A child is excused from the requirement to be a full-time high school student for 

purposes of paragraph (1) if the child has a medical condition documented by a 

physician that prevents full-time school attendance. 

(b) This section does not limit a parent’s ability to agree to provide additional support or 

the court’s power to inquire whether an agreement to provide additional support has 

been made.  (Am Stats 2018, C504)” 

FC §4058 ( income for CS):  

“(b) The court may, in its discretion, consider the earning capacity of a parent in lieu of 

the parent’s income, consistent with the best interests of the children, taking into 

consideration the overall welfare and developmental needs of the children, and the time 

that parent spends with the children.” 

FC §4331: Vocational training counselor: changed to eliminate master’s degree 

requirement if “other postgraduate degree that the court finds provides sufficient training 

to perform a vocational evaluation.” 

INCOME TAX 

Breakout session tomorrow at 9:45 a.m. covers the new tax law and cases.  

Big change is non-deductibility of spousal support, increasing the taxes on the payor 

(reducing net income) and thus decreasing the support.  Temporary orders are probably 

not enough, but no regulations yet, so uncertain.  SETTINGS ON 

DISSOMASTER/XSPOUSE ARE CRITICAL.  Modifications on Judgments prior to 2019 

continue deductibility (we think), so work it out both ways.  Note that FL-150 (Income 

and Expense Declaration) now asks if support paid is deductible.   

In re Marriage of Marshall (4/18/2018), 23 Cal.App.5th 477, 232 Cal.Rptr.3d 819, 18 

DJDAR 4639: IRS determination of “Innocent Spouse” for IRS collection purposes is 

not binding on the family law court. 

Lucas v. C.I.R. (6/11/18), T.C. Memo 2018-80:  Family law fees not generally 

deductible. The “Origin of the Claim Test” eliminates most deductions.  H’s fees for fight 

with W about the right to business distributions were not deductible.  Good discussion of 

fees deductibility and background research.   
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COMMUNITY PROPERTY  

In re Marriage of G.C. & R.W. (5/9/18) 23 Cal.App.5th 1, 232 Cal.Rptr.3d 484, 18 

DJDAR 4337  

Pro rata v. Reimbursement: H and W acquired home in Joint Tenancy using some of 

H1’s SP and some of H2’s SP.  The often criticized In re Marriage of Bonvino (2015) 

241 Cal.App.4th 1411 seemed to say that if property is held in JT, you go pro rata in 

these cases, ignoring the reimbursement statutes.  G.C. holds that the property 

acquired during marriage is CP per FC §2581.  So, FC §2640 gives each their SP 

reimbursement, then the rest is CP.  Rejects Bonvino and the Lafkas case cited in 

Bonvino.   

So, now we have cases for both sides to cite. 

In re Marriage of Kushesh & Kushesh-Kaviani (9/21/18) 27 Cal.App.5th 449, 238 

Cal.Rptr.3d 174, 18 DJDAR 9614 .  

Q: Does a Deed satisfy the FC §852 transmutation requirement? 

A:  It depends on the form of the deed.   

1. Interspousal transfer deed= yes, here, because it has the words “grant” and “transfer” 

and are title documents. 

2. “Trust Transfer Deed”:  NO per G.C. v. R.W., supra. Held: Not an FC §852 

transmutation document, even though it used the word “grant”.  It was not 

“unambiguous”.  “Grant” says that you are transferring, but not what you are 

transferring.  

 

IF MILITARY PENSION LOST TO EX SPOUSE, COURT IS NOT PERMITTED TO 

AWARD EXACTLY EQUAL SPOUSAL SUPPORT 

In re Marriage of Cassinelli (3/2/18), 20 Cal.App.5th 1267, 229 Cal.Rptr. 

Where W lost her share of military retirement when H took disability pay, it is error to 

award non-modifiable spousal support in the exact amount lost.   FC §4320 factors are 

required.  

 

CHARACTER OF DISABILITY PAY DEPENDS UPON INTENT OF THE PARTIES 

In re Marriage of Marshall (4/18/2018), 23 Cal.App.5th 477, 232 Cal.Rptr.3d 819, 18 

DJDAR 4639 

A disability policy required by H’s business lender was SP after separation where intent 

was found to be income replacement  and not for retirement.  SP even though CP paid 

for it.   
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PET LEGISLATION 

FC §2605: “(a) The court, at the request of a party to proceedings for dissolution of 

marriage or for legal separation of the parties, may enter an order, prior to the final 

determination of ownership of a pet animal, to require a party to care for the pet animal. 

The existence of an order providing for the care of a pet animal during the course of 

proceedings for dissolution of marriage or for legal separation of the parties shall not 

have any impact on the court’s final determination of ownership of the pet animal. 

(b) Notwithstanding any other law, including, but not limited to, Section 2550, the court, 

at the request of a party to proceedings for dissolution of marriage or for legal 

separation of the parties, may assign sole or joint ownership of a pet animal taking into 

consideration the care of the pet animal. 

(c) For purposes of this section, the following definitions shall apply: 

(1) “Care” includes, but is not limited to, the prevention of acts of harm or cruelty, as 

described in Section 597 of the Penal Code, and the provision of food, water, veterinary 

care, and safe and protected shelter. 

(2) “Pet animal” means any animal that is community property and kept as a household 

pet. (Ad Stats 2018, C820)” 

CHILD CUSTODY 

Lief v. Super. Ct. (Nissan) (12/6/18), 30 Cal.App.5th 868, 242 Cal.Rptr.3d 52, 19 

DJDAR 25 

The 30 day stay period for move away cases starts “from entry of judgment or order.” 

S.Y. v. Super. Ct. (Omar M.) (11/21/18), 29 Cal.App.5th 324, 240 Cal.Rptr.3d 137, 18 

DJDAR 11078  

Completion of a batterer’s treatment program is not mandatory to rebut the presumption 

of detriment in FC §3044.  52 Week Program not required. 

No need to recite each of the 7 factors in FC §3044 to find presumption rebutted? 

English fluency is not a permissible consideration for custody unless there is evidence 

showing actual harm.  “We expand this list by adding English fluency as an improper 

factor in considering a child's best interest in the absence of facts showing actual harm 

due to language.” 

DVRO:  No presumption against Joint Custody.  H just had to show joint or sole custody 

to him would not be detrimental to the child’s best interests.  The best interest of the 

child is the overriding consideration. Must consider the factors of FC §3044, but “To 

consider is not to require.”  No need to discuss each of the FC §3044 factors 

specifically.  
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Jaime G. v. H.L. (7/31/18), 25 Cal.App.5th 794, 236 Cal.Rptr.3d 209, 18 DJDAR 7620  

FC §3044 list is MANDATORY.  Seems inconsistent with S.Y. v. Super. Ct. (Omar M.) 

(11/21/18), 29 Cal.App.5th 324, 240 Cal.Rptr.3d 137, 18 DJDAR 11078, discussed 

above.  High conflict case.  W’s attorney got on the judge’s nerves.  Case of the 

frustrated judge, who shortcut the findings, so was reversed.  Judge granting DVRO in 

the first place, on little evidence, intending to keep the parties apart, created the need 

for all the findings that were not made.   

Legislation re DV and Child Custody 

New FC §3044 effective 1/1/19 codifies Jaime G. holding   

FC §3044 now makes overcoming DV presumption Findings Mandatory: 

“3044 Effect of finding of domestic violence upon custody orders  

(a) Upon a finding by the court that a party seeking custody of a child has perpetrated 

domestic violence within the previous five years against the other party seeking custody 

of the child, or against the child or the child’s siblings, or against any person in 

subparagraph (C) of paragraph (1) of subdivision (b) of Section 3011 with whom the 

party has a relationship, there is a rebuttable presumption that an award of sole or joint 

physical or legal custody of a child to a person who has perpetrated domestic violence 

is detrimental to the best interests of the child, pursuant to Sections 3011 and 3020. 

This presumption may only be rebutted by a preponderance of the evidence. 

(b) To overcome the presumption set forth in subdivision (a), the court shall find that 

paragraph (1) is satisfied and shall find that the factors in paragraph (2), on balance, 

support the legislative findings in Section 3020. 

(1) The perpetrator of domestic violence has demonstrated that giving sole or joint 

physical or legal custody of a child to the perpetrator is in the best interests of the child 

pursuant to Sections 3011 and 3020. In determining the best interests of the child, the 

preference for frequent and continuing contact with both parents, as set forth in 

subdivision (b) of Section 3020, or with the noncustodial parent, as set forth in 

paragraph (1) of subdivision (a) of Section 3040, may not be used to rebut the 

presumption, in whole or in part. 

(2) Additional factors: 

(A) The perpetrator has successfully completed a batterer’s treatment program that 

meets the criteria outlined in subdivision (c) of Section 1203.097 of the Penal Code. 

(B) The perpetrator has successfully completed a program of alcohol or drug abuse 

counseling, if the court determines that counseling is appropriate. 

(C) The perpetrator has successfully completed a parenting class, if the court 

determines the class to be appropriate. 
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(D) The perpetrator is on probation or parole, and he or she has or has not complied 

with the terms and conditions of probation or parole. 

(E) The perpetrator is restrained by a protective order or restraining order, and he or 

she has or has not complied with its terms and conditions. 

(F) The perpetrator of domestic violence has committed any further acts of domestic 

violence. 

(c) For purposes of this section, a person has “perpetrated domestic violence” when he 

or she is found by the court to have intentionally or recklessly caused or attempted to 

cause bodily injury, or sexual assault, or to have placed a person in reasonable 

apprehension of imminent serious bodily injury to that person or to another, or to have 

engaged in behavior involving, but not limited to, threatening, striking, harassing, 

destroying personal property, or disturbing the peace of another, for which a court may 

issue an ex parte order pursuant to Section 6320 to protect the other party seeking 

custody of the child or to protect the child and the child’s siblings. 

(d) (1) For purposes of this section, the requirement of a finding by the court shall be 

satisfied by, among other things, and not limited to, evidence that a party seeking 

custody has been convicted within the previous five years, after a trial or a plea of guilty 

or no contest, of a crime against the other party that comes within the definition of 

domestic violence contained in Section 6211 and of abuse contained in Section 6203, 

including, but not limited to, a crime described in subdivision (e) of Section 243 of, or 

Section 261, 262, 273.5, 422, or 646.9 of, the Penal Code. 

(2) The requirement of a finding by the court shall also be satisfied if a court, whether 

that court hears or has heard the child custody proceedings or not, has made a finding 

pursuant to subdivision (a) based on conduct occurring within the previous five years. 

(e) When a court makes a finding that a party has perpetrated domestic violence, the 

court may not base its findings solely on conclusions reached by a child custody 

evaluator or on the recommendation of the Family Court Services staff, but shall 

consider any relevant, admissible evidence submitted by the parties. 

(f) (1) It is the intent of the Legislature that this subdivision be interpreted consistently 

with the decision in Jaime G. v. H.L. (2018) ____ Cal.App.5th ____, which requires that 

the court, in determining that the presumption in subdivision (a) has been overcome, 

make specific findings on each of the factors in subdivision (b). 

(2) If the court determines that the presumption in subdivision (a) has been overcome, 

the court shall state its reasons in writing or on the record as to why paragraph (1) of 

subdivision (b) is satisfied and why the factors in paragraph (2) of subdivision (b), on 

balance, support the legislative findings in Section 3020. 

(g) In an evidentiary hearing or trial in which custody orders are sought and where there 

has been an allegation of domestic violence, the court shall make a determination as to 

whether this section applies prior to issuing a custody order, unless the court finds that 
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a continuance is necessary to determine whether this section applies, in which case the 

court may issue a temporary custody order for a reasonable period of time, provided the 

order complies with Section 3011, including, but not limited to, subdivision (e), and 

Section 3020. 

(h) In a custody or restraining order proceeding in which a party has alleged that the 

other party has perpetrated domestic violence in accordance with the terms of this 

section, the court shall inform the parties of the existence of this section and shall give 

them a copy of this section prior to any custody mediation in the case. (Am Stats 2018, 

C941) 

PARENTAGE ISSUES 

W.S. v. S.T. (2018) 20 Cal.App.5th 132, 228 Cal.Rptr.3d 756 

Biological father (“BioDad” or “BD”) had no rights because he did not “receive” the child 

into his home and did not have a “fully developed parental relationship with the child.” H 

and W separated, W became pregnant, got back together.  BioDad (BD) was told he 

was not the father and H acted as father.  6 years later, BioDad told he is BioDad and 

files action to establish parental relationship.   

 

C.A. v. C.P. (11/13/18), 29 Cal.App.5th 27, 240 Cal.Rptr.3d 38, 18 DJDAR 10882,  

But, where all 3 (H,W,BD) were involved in parenting and bonded with the child, the 

conclusive presumption of FC §7540 does not prevent 2 presumed fathers.  H and W 

could have prevented BD’s bond from the start, but BD was presumed parent by their 

choice and actions.  

Due to W’s misleading testimony, BD was cut out of child’s life for a period of time by 

interim orders.  Held:  We can fix that; it does not keep BD from continuing parenthood. 

Query: How will Dissomaster/XSpouse deal with this? 

Is 3 a crowd or just another person to love and pay child support? 

FC §7540 and§ 7541 Revisions for 2019 

Conclusive presumption of paternity is changed to require cohabitation “at the time of 

conception and birth” and now does not apply if H was “impotent or sterile at the time of 

conception” unless the child was conceived through “assisted reproduction”.  

FC §7541 allows genetic parent to challenge within 2 years and only if presumed 

parent. (a) If the court finds that the spouse who is a presumed parent under Section 

7540 is not a genetic parent of the child pursuant to Chapter 2 (commencing with 

Section 7550), the question of parentage shall be resolved in accordance with all other 

applicable provisions of this division, including, but not limited to, Section 7612. 
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(b) An action to challenge the parentage of the spouse who is a presumed parent under 

Section 7540 shall be filed not later than two years from the child’s date of birth and 

may only be filed by any of the following: 

(1) By either spouse. 

(2) By a person who is a presumed parent under Section 7611 or by the child, through 

or by the child’s guardian ad litem, to establish the parentage of the person who is a 

presumed parent under Section 7611. 

(c) The petition or motion to challenge a presumption under Section 7540 pursuant to 

this section shall be supported by a declaration under oath submitted by the moving 

party stating the factual basis for placing the issue of parentage before the court. 

(d) Genetic testing may not be used to challenge parentage, in either of the following 

cases: 

(1) A case that reached final judgment of parentage on or before September 30, 1980. 

(2) A case challenging the parentage of a spouse who is a parent pursuant to Section 

7962 or subdivision (a) of Section 7613, except to resolve a dispute regarding whether 

the child was conceived through assisted reproduction.  (Am Stats 2018, C876) 

[Superseded version] 

(a) Notwithstanding Section 7540, if the court finds that the conclusions of all the 

experts, as disclosed by the evidence based on blood tests performed pursuant to 

Chapter 2 (commencing with Section 7550), are that the husband is not the father of the 

child, the question of paternity of the husband shall be resolved accordingly. 

(b) The notice of motion for blood tests under this section may be filed not later than two 

years from the child's date of birth by the husband, or for the purposes of establishing 

paternity by the presumed father or the child through or by the child's guardian ad litem. 

As used in this subdivision, "presumed father" has the meaning given in Sections 7611 

and 7612. 

(c) The notice of motion for blood tests under this section may be filed by the mother of 

the child not later than two years from the child's date of birth if the child's biological 

father has filed an affidavit with the court acknowledging paternity of the child. 

(d) The notice of motion for blood tests pursuant to this section shall be supported by a 

declaration under oath submitted by the moving party stating the factual basis for 

placing the issue of paternity before the court. 

(e) Subdivision (a) does not apply, and blood tests may not be used to challenge 

paternity, in any of the following cases: 

(1) A case that reached final judgment of paternity on or before September 30, 1980. 

(2) A case coming within Section 7613. 
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(3) A case in which the wife, with the consent of the husband, conceived by means of a 

surgical procedure.  (Am Stats 1998, C581) 

Re-look at C.A. v. C.P.  Would BD be OUT now?  

UCCJEA CASES 

W.M. v. V.A. (12/13/18), 30 Cal.App.5th 64, 241 Cal.Rptr.3d 170, 18 DJDAR 11830 

UCCJEA: Are we all getting tired of initials for parties’ names?  This one is Victoria 

Azarenka the pro tennis pro.  She traveled a lot on tour.  Child was born in CA.  While H 

and W and child were in Belarus for 3 months, W filed her custody action and served it 

by mail to her apartment, where H has never lived.  Of course, he did not receive it.  

Neither attended the hearing; they were in Paris.  H returned to CA, then W came back 

to CA. H filed in CA and W moved to quash.  Held: No go.  There was no notice in 

Belarus, so no jurisdiction there.  CA had jurisdiction.   

R.B. v. D.R. (10/11/18), 28 Cal.App.5th 108, __ Cal.Rptr.3d __, 18 DJDAR 10140 

UCCJEA:  The UCCJEA (unlike predecessor UCCJA) only allows one state to have 

jurisdiction.  CA was that home state under the UCCJEA, so it could properly decide 

that India was a better forum and send the case there.  

 

CHILD CUSTODY STATUTORY CHANGES 

CCP §1277.5 Service on non-consenting parent required for minor’s name change to 

match gender identity.   

FC §3020 Children’s right to be free from abuse: Added language that: “The Legislature 

further finds and declares that children have the right to be safe and free from abuse, 

and that the perpetration of child abuse or domestic violence in a household where a 

child resides is detrimental to the health, safety, and welfare of the child.” 

FC §3110.5 Custody Evaluators:  Change allows more professionals to qualify as 

evaluators: 

Adding: “(5) He or she is licensed as a professional clinical counselor under Chapter 16 

(commencing with Section 4999.10) of Division 2 of the Business and Professions Code 

and is qualified to assess couples and families pursuant to paragraph (3) of subdivision 

(a) of Section 4999.20 of the Business and Professions Code.” 

Future POP Decs Statutory Changes:  See FC §7550 et seq. revisions effective 

1/1/20. 

Assisted Reproduction:  Statutory Change: FC §7613.  Intended partner can consent 

without writing if clear and convincing evidence. 
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DOMESTIC PARTNERSHIPS 

In re Marriage of G.C. & R.W. (5/9/18), 23 Cal.App.5th 1, 232 Cal.Rptr.3d 484, 18 

DJDAR 4337 

New Jersey domestic partnership (no property or support rights) not “substantially 

equivalent” to CA, so no CP or support rights until later marriage in Connecticut before 

move to CA.  

Legislation re Domestic Partners for Minors:  FC §297.1 sets procedure and 

considerations for minor’s request to be RDM.  FC §7002 provides that RDP is 

automatically emancipated if a minor.  

DVROs 

Melissa G. v. Raymond M. (9/20/18), 27 Cal.App.5th 360, 238 Cal.Rptr.3d 127, 18 

DJDAR 9608  

No mutual DVR’s per FC §6305 unless detailed findings that each acted as primary 

aggressor and that neither acted primarily in self-defense.  

Rybolt v. Riley (1/31/18), 20 Cal.App.5th 864, 229 Cal.Rptr.3d 576 

Renewal of a DVRO does not require future apprehension.  F could no longer attend 

child’s extracurricular activities.  Upheld.  Court can enjoin a variety of conduct.   

In re Marriage of Martindale and Ochoa (12/7/18), 30 Cal.App.5th 54, 241 

Cal.Rptr.3d 180, 18 DJDAR 11836  

DVROs are not automatically renewed.  Allegations from prior hearing are not deemed 

proven, but may be used as a basis to renew.  Renewal denied after testimony that H 

extensive efforts to avoid contact and that W went to H’s gym and joined only after 

learning he was a member. 

In re Marriage of Davila & Mejia (10/23/18), 29 Cal.App.5th 220, 239 Cal.Rptr.3d 

805, 18 DJDAR 10194 

General allegations of DVRO of threats to W by H.  W’s testimony was that H had held 

a gun to her head.  Held: No requirement to plead all actions of the abuser.  General 

allegations are enough to allow all and various acts to be shown. Pro per H’s failure to 

make an offer of proof regarding W’s alleged welfare fraud waived that issue.  

NEW LEGISLATION RE CONFIDENTIAL SETTLEMENTS PREVENTING 

DISCLOSURE OF SEXUAL ASSAULT 

CCP §1001 makes settlement agreements void and against public policy if they prevent 

disclosure of sexual assault.   

NEW LEGISLATION RE DV  

CCP §1161.3 provides that DV victims cannot be evicted for events of DV.  
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NEW LEGISLATION RE DV EFFECT ON SPOUSAL SUPPORT   

FC §4320 and §4325 add additional spousal support considerations, primarily 

protections for supporting spouse who was DV victim.     

NEW LEGISLATION RE AVOIDING SERVICE OF EPO/TRO  

Family Code §4320: If the restrained party is avoiding service, the request cannot be 

denied solely because of lack of service.  The court may order alternative method of 

service.  

DCSS COLLECTION ISSUES 

Y.H. v. M.H. (7/17/18), 25 Cal.App.5th 300, 235 Cal.Rptr.3d 663, 18 DJDAR 7012 

DCSS refused to refund/credit F with double payment that resulted from Social Security 

delay in payment.  F had paid out of his pocket for 6 years awaiting SSA approval.  

DCSS must credit or refund.  Held: DCSS had to refund the overpayment.  

In re Marriage of Connolly (2/9/18), 20 Cal.App.5th 395, 228 Cal.Rptr.3d 890  

Interest on Judgment can be lost if a CA judgment is transferred to Utah for 

enforcement, where no interest is awarded in the enforcement. Res judicata requires full 

faith and credit to Utah calculation of amount due.   

 

MARRIAGE PROCEDURE  

Chaney v. Netterstrom (3/8/18), 21 Cal.App.5th 61, 229 Cal.Rptr.3d 860, 18 DJDAR 

2212 

Marriage when convenient.  Confidential marriage license obtained and officiant signed 

the papers, but the parties did not return the document to the county.  W kept getting 

widow’s Social Security.  Taxes were filed separately.  Loan refinance application said 

unmarried.  Title changes to each as unmarried.  Told friends and announced on 

Facebook that they were married.  It was the OFFICIANT’s duty to return the 

confidential marriage license to the county; the statute provides that the officiant’s 

failure to do so does not invalidate the marriage.  

In re Marriage of Turfe, 23 Cal.App.5th 1118, 233 Cal.Rptr.3d 315, 18 DJDAR 5270, 

5/30/2018:   Intention to not honor and obey premarital agreement is not grounds for 

annulment.  

 

NEW LEGISLATION ON MINOR’S MARRIAGE PROCEDURE 

FC §302-304 provide the procedure.  FC §2210 says not void for age if court permitted 

the marriage.  
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ELKINS RELATED NEW DEVELOPMENTS 

In re Marriage of Swain (3/26/18), 21 Cal.App.5th 830, 230 Cal.Rptr.3d 614, 18 

DJDAR 2799 

W’s filed but unserved I&E could not be used to deny H’s spousal support termination 

RFO where H objected and W not present at motion to terminate and filed no 

responsive declaration.  Appellate court reversed and terminated support pursuant to 

FC §217. 

In re Marriage of Binette (6/29/18), 24 Cal.App.5th 1119, 235 Cal.Rptr.3d 354, 18 

DJDAR 6589 

H’s claim that the court was required to take live testimony was rejected by the Court of 

Appeal, because none was offered.  Set aside affirmed.  Court said it had reviewed all 

of the documents filed by both parties for the RFO to set aside the default judgment 

based on their MSA.  Little actual disclosure done except the forms signed by both and 

both waived FDD.  Neither objected or offered any other evidence or argument.  

Confusing statements re PDD and FDD.  

MISCELLANEOUS 

NO PERSONAM JURISDICTION OVER NON-RESIDENT FATHER OF CHILD BORN 

TO CA RESIDENT 

David L. v. Super. Ct. (Mariana C.) (11/26/18), 29 Cal.App.5th 359, 240 Cal.Rptr.3d 

762, 18 DJDAR 11117 

M and F had sporadic 17-year relationship.  F resided in Connecticut; M in CA.  The 

child was conceived in Nebraska.  Due Process clause prevents jurisdiction.  F’s 

occasional presence in CA and M’s residence here were not enough to confer CA 

jurisdiction.  Injury to a CA resident, even if foreseeable, is not sufficient connection.  

AN UNAVAILABLE EXPERT IS GROUNDS FOR A CONTINUANCE   

Padda v. Super. Ct. (GI Excellence, Inc.) (6/11/18), 25 Cal.App.5th 25, 235 

Cal.Rptr.3d 379, 18 DJDAR 6718 

P’s expert had health issue and could not be at deposition or trial.  Error to deny 

continuance.   

COURT REPORTER IS REQUIRED FREE FOR INDIGENT PRISONER’S 

MALPRACTICE SUIT 

Jameson v. Desta (7/5/18), 5 Cal.5th 594, 234 Cal.Rptr.3d 831, 420 P.3d 746, 18 

DJDAR 6643 

This a CA Supreme Court’s reversal of a non-suit.   

LIBEL SUIT ALLOWED FOR 3RD PARTY DEFAMED IN EX PARTE DVTRO 

DECLARATION 
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L.G. v. M.B. (7/13/18), 25 Cal.App.5th 211, 235 Cal.Rptr.3d 494, 18 DJDAR 6892  

No privilege applies here per CC §47(b)(1) providing: 

“An allegation or averment contained in any pleading or affidavit filed in an action for 

marital dissolution or legal separation made of or concerning a person by or against 

whom no affirmative relief is prayed in the action shall not be a privileged publication or 

broadcast as to the person making the allegation or averment within the meaning of this 

section unless the pleading is verified or affidavit sworn to, and is made without malice, 

by one having reasonable and probable cause for believing the truth of the allegation or 

averment and unless the allegation or averment is material and relevant to the issues in 

the action.” 

APPROVAL “AS TO FORM AND CONTENT” DOES NOT BIND ATTORNEY TO 

CONFIDENTIALITY. 

Monster Energy Co. v. Schechter (8/3/2018 [Review Granted 11/15/18]), 26 

Cal.App.5th 54, 236 Cal.Rptr.3d 669, 18 DJDAR 8092  

“When a settlement agreement provides that the ‘[p]laintiffs and their counsel agree’ to 

keep the terms of the agreement confidential, and when the plaintiffs’ counsel signs the 

agreement under the words, ‘Approved as to form and content,’ can the plaintiffs’ 

counsel be liable to the defendant for breach of the confidentiality provision? We answer 

this question, ‘No.’”  BUT REVIEW GRANTED.  

 

IMMIGRATION STATUS NOT ALLOWED UNLESS RELEVANT AND IN CAMERA 

FIRST 

EC §351.3 and 4: “(a) In a civil action not governed by Section 351.2, evidence of a 

person’s immigration status shall not be disclosed in open court by a party or his or her 

attorney unless the judge presiding over the matter first determines that the evidence is 

admissible in an in camera hearing requested by the party seeking disclosure of the 

person’s immigration status.” 

GENERAL RELEASE LANGUAGE CHANGED  

CC §1542:  “A general release does not extend to claims that the creditor or releasing 

party does not know or suspect to exist in his or her favor at the time of executing the 

release and that, if known by him or her, would have materially affected his or her 

settlement with the debtor or released party.” (Am Stats 2018, C157) 

SERVICE OF PROCESS AT RESIDENCE IS ALLOWED ONLY FROM 8AM TO 8 PM    

See revised CCP §1011(b)(1) 

FONT FOR DEPO NOTICE MUST BE 12pt.  

CCP §2025.220 
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EMAILING JUDGE TO SAY ARITHMETIC ERROR IS OK   

In re Marriage of Spector (5/16/18), 24 Cal.App.5th 201, 233 Cal.Rptr.3d 855, 18 

DJDAR 5432 

After court made it order, H’s attorney emailed judge about calculations (cc to counsel).  

Several email exchanges occurred between the attorneys and the judge (“sua sponte” 

retroactively modified the prior order and changed to H’s favor.  Retroactive modification 

was permitted in court’s discretion.  Much less expensive, efficient, and less risky than 

CCP §1008 motion.  

YOU DO NOT HAVE TO OBJECT TO THE PRELIMINARY STATEMENT OF 

DECISION ON ISSUES YOU LOST AT TRIAL FOR VALID APPEAL 

In re Marriage of G.C. & R.W. (5/9/18), 23 Cal.App.5th 1, 232 Cal.Rptr.3d 484, 18 

DJDAR 4337 

“G.C. cites no authority, and we are aware of none, that would require a party to 

reassert an objection to the ••merits•• of a trial court's decision by way of an objection to 

a proposed statement of decision in order to preserve the objection for purposes of an 

appeal. (Cf. Heaps v. Heaps (2004) 124 Cal.App.4th 286, 292 ["The main purpose of an 

objection to a proposed statement of decision is ••not•• to reargue the merits, but to 

bring to the court's attention inconsistencies between the court's ruling and the 

document that is supposed to embody and explain that ruling" (italics added)].) 

Accordingly, we conclude that R.W. did not forfeit his contention that the trial court erred 

in determining the date of marriage to be in 2009 by failing to raise this issue in his 

objections to the trial court's proposed statement of decision.” 

PREMARITAL AGREEMENT 7 DAY WAIT RULE STARTS AGAIN WITH EACH 

MODIFICATION OF TERMS 

In re Marriage of Clarke & Akel (1/24/18), 19 Cal.App.5th 914, 228 Cal.Rptr.3d 483, 

18 DJDAR 903 

Pro per H drafted premarital agreement about a week before the marriage.  W’s 

attorney met with H and W, advised H of right to attorney, made some revisions 

including FC §2640 waiver, then emailed revised agreement to parties who signed the 

next day and got married the day after.  Held: Invalid. 

EC §662: boilerplate recitals are no bar to prevent a valid challenge.  

Suggestion:  Considering this case and my experience, consider using Lawgic to draft 

your premarital agreements.  If no counsel for other side, it tells you to STOP.  Pay for 

other’s review by independent counsel.     
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SANCHEZ- BUSINESS RECORDS EXCEPTION ALLOWS EXPERT’S HEARSAY 

USE 

Conservatorship of S.A. (7/19/18), 25 Cal.App.5th 438, 235 Cal.Rptr.3d 744, 18 

DJDAR 7123 

Sanchez does not prevent the use of business records by an expert where affidavit 

under EC §1561 supplies the foundation under EC §1271.  Expert can relate these as 

true, but can use to form opinion.   

Note: Police reports are not business records.  See People v. McVey (6/12/18), 24 

Cal.App.5th 405, 233 Cal.Rptr.3d 915, 18 DJDAR 5658 

 

DEPENDENCY REPORTS ARE ADMISSIBLE BY STATUTE IN JUVENILE CT. 

J.H. v. Super. Ct. (San Luis Obispo County Dept. of Social Services) (2/15/18), 20 

Cal.App.5th 530, 229 Cal.Rptr.3d 146, 18 DJDAR 1524 

Compare this to child custody evaluations.  Note that legislation is pending related to 

Sanchez in family law.  Some criminal cases have found Sanchez violations harmless 

error. 

AN EXPERT WHO IDENTIFIED PILLS BY USING A DATA BASE DID NOT VIOLATE 

SANCHEZ (REVIEW GRANTED) 

People v. Veamatahau (5/31/2018 [Review Granted 9/12/18], 24 Cal.App.5th 68, 233 

Cal.Rptr.3d 724, 18 DJDAR 5418 

 

PROFESSIONAL RESPONSIBILITY:  SEE OTHER PROGRAM. 

But, remember:  

DUTY WHEN BRIEFING THE LAW:  Love v. State Dept. of Education, 29 

Cal.App.5th 980, 240 Cal.Rptr.3d 861, 18 DJDAR 11622, 11/20/2018—NO 

MISLEADING THE COURT; if precedent exists you MUST cite it.  

MEDIATION DISCLOSURE AND ACKNOWLEDGMENT PROVISIONS  

Evidence Code §1129 

If consulting or representing a party participating in mediation. 

Single page    

Not attached    

12-point type 

Date and sign by party and attorney 
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Not a basis for set aside 

Evidence Code §1129 

(a) Except in the case of a class or representative action, an attorney representing a 

client participating in a mediation or a mediation consultation shall, as soon as 

reasonably possible before the client agrees to participate in the mediation or mediation 

consultation, provide that client with a printed disclosure containing the confidentiality 

restrictions described in Section 1119 and obtain a printed acknowledgment signed by 

that client stating that he or she has read and understands the confidentiality 

restrictions. 

(b) An attorney who is retained after an individual agrees to participate in the mediation 

or mediation consultation shall, as soon as reasonably possible after being retained, 

comply with the printed disclosure and acknowledgment requirements described in 

subdivision (a). 

(c) The printed disclosure required by subdivision (a) shall: 

(1) Be printed in the preferred language of the client in at least 12-point font. 

(2) Be printed on a single page that is not attached to any other document provided to 

the client. 

(3) Include the names of the attorney and the client and be signed and dated by the 

attorney and the client. 

(d) If the requirements in subdivision (c) are met, the following disclosure shall be 

deemed to comply with the requirements of subdivision (a): 

Mediation Disclosure Notification and Acknowledgment 

To promote communication in mediation, California law generally makes mediation a 

confidential process. California’s mediation confidentiality laws are laid out in Sections 

703.5 and 1115 to 1129, inclusive, of the Evidence Code. Those laws establish the 

confidentiality of mediation and limit the disclosure, admissibility, and a court’s 

consideration of communications, writings, and conduct in connection with a mediation. 

In general, those laws mean the following: 

• All communications, negotiations, or settlement offers in the course of a mediation 

must remain confidential. 

• Statements made and writings prepared in connection with a mediation are not 

admissible or subject to discovery or compelled disclosure in noncriminal proceedings. 

• A mediator’s report, opinion, recommendation, or finding about what occurred in a 

mediation may not be submitted to or considered by a court or another adjudicative 

body. 

• A mediator cannot testify in any subsequent civil proceeding about any communication 

or conduct occurring at, or in connection with, a mediation. 
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This means that all communications between you and your attorney made in 

preparation for a mediation, or during a mediation, are confidential and cannot be 

disclosed or used (except in extremely limited circumstances), even if you later decide 

to sue your attorney for malpractice because of something that happens during the 

mediation. 

 

I, _____________ [Name of Client], understand that, unless all participants agree 

otherwise, no oral or written communication made during a mediation, or in preparation 

for a mediation, including communications between me and my attorney, can be used 

as evidence in any subsequent noncriminal legal action including an action against my 

attorney for malpractice or an ethical violation. 

 

NOTE: This disclosure and signed acknowledgment does not limit your attorney’s 

potential liability to you for professional malpractice, or prevent you from (1) reporting 

any professional misconduct by your attorney to the State Bar of California or (2) 

cooperating with any disciplinary investigation or criminal prosecution of your attorney. 

 

[Name of Client] [Date signed] 

 

[Name of Attorney] [Date signed] 

(e) Failure of an attorney to comply with this section is not a basis to set aside an 

agreement prepared in the course of, or pursuant to, a mediation. (Ad Stats 2018, 

C350) 
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STATUTES DISCUSSED 

FC §297.1 Minor’s Domestic Partners: sets procedure and considerations for minor’s 

request to be RDM.  FC §7002 provides that RDP is automatically emancipated if a 

minor.  

FC §302-304 procedure for Minor’s Marriage.  FC §2210 says not void for age if court 

permitted the marriage  

FC §2605 (Pet Legislation)  

FC §3020 Children’s right to be free from abuse  

FC §3110.5 Custody Evaluators qualifications 

FC §3044 effective 1/1/19 codifies Jaime G. holding re DV and custody  

FC §3901 (Adult Child Support—High school-medical condition preventing 

attendance)  

FC §4058 (Income for CS) 

FC §4320 and §4325 add additional spousal support considerations, primarily 

protections for supporting spouse who was DV victim.     

FC §4331 (Vocational training counselor qualifications) 

FC §6340  If the restrained party is avoiding service, the request cannot be denied 

solely because of lack of service.  The court may order alternative method of service. 

FC §7550 et seq. Future POP Decs Statutory Changes effective 1/1/20 

FC §7613 Assisted Reproduction- no writing required if C and C evidence 

CC §1542: General Release Language Changed 

CCP §1277.5 Service on non-consenting parent re gender identity 

CCP §1001 Settlement agreements void and against public policy if they prevent 

disclosure of sexual assault.   

CCP §1161.3 provides that DV victims cannot be evicted for events of DV. 

CCP §1011(b)(1): Service at Residence only 8 a.m. to 8 p.m. 

CCP §2025.220: Depo notice font must be 12 pt. 

Evidence Code §1129: Mediation Disclosure to and Acknowledgment by Clients 

Evidence Code §351.3 and 4: immigration status shall not be disclosed in civil action 
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ESTATE PLANNING - 

FIDUCIARY ACCOUNTS: 

REQUIREMENTS, ISSUES AND  

COMMON MISTAKES 

 

FRIDAY, APRIL 12 

10:45AM - 12:15PM 

 

PRESENTED BY 

JAMES LOCKE 

CONSERVATOR AND TRUST SERVICES 



CONSERVATOR & TRUST SERVICES 
Fiduciary and Court Accountings 

 

2766 Julie Ann Court                                                     PHONE  (916)359-8490 
Carmichael, CA 95608                                                   EMAIL    jim@CATS.legal 
   
 

 

 

Conservator and Trust Services opened in 2007 and specializes in the preparation of 
fiduciary and court accountings. We are familiar with the requirements for court 
accountings and the Uniform Principal and Income Act (UPAIA).   

James R. Locke, M.S. is the owner of Conservator and Trust Services. Mr. Locke is a 
former Probate Court Investigator and Probate Court Manager with Sacramento County 
Superior Court. As an investigator he received extensive training in Probate law and court 
accounting requirements. As Probate Court Manager he received training from the 
California Judicial Council and the California Center for Judicial Education and Research 
(CJER). He previously worked for a Social Security Disability law firm. He is well 
versed in current Medicare and Medi-Cal issues and the requirements for Special Needs 
Trusts. 

Mr. Locke has a master's degree in clinical counseling. He has also attended 
Accounting for Estates and Trusts presented by Lorman Education Services and Court 
Accountings for Estates, Trusts and Conservatorships presented by the Professional 
Fiduciary Association of California. 

Mr. Locke was the 2007 recipient of the Golden Quill Award presented by the 
California Association of Superior Court Investigators (CASCI). 

 

Memberships: 

Sacramento County Bar Association, Associate Member 
Placer County Bar Association, Associate Member 
Private Fiduciary Association of California, Affiliate Member 
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Fiduciary Accountings

FROM WHERE EVERY PENNY COMES TO WHERE EVERY PENNY GOES
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Resources

• Fiduciary Accounting Handbook, Hand, Hamilton and Green, CEB, 
April 2018 Update (available online)

• Fiduciary Accounting Answer Book, Cantrell and Spoor, Wolters 
Kluwer, 2018 Edition

• Handbook for Conservators, Judicial Council of California, 2016 
Revised Edition (and online)

• The Probate Referee Guide, California Probate Referee’s Association, 
Fiduciary Real Estate Services, 2017 (and online)

• Estate & Trust Administration for Dummies, Munro and Murphy, John 
A. Wiley & Sons, New Jersey, 2013

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Education of the New Fiduciary

• It starts here

• Get a box

• Use the check register and be sure to record where deposits come from

• The memo field on the check is also for a description of what the check 
is for

• Or use Quicken or Excel and download transactions

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Education of the New Fiduciary

• What to look for in a checking account: 

• Pays interest

• Monthly Statements

• Paper statement with copies of the checks

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Conservatorships, Guardianships and Special 
Needs Trusts
If it’s not the parents fighting over the kids, it’s the kids fighting over the parents

• When the accounting starts – Date of Appointment or Date Letters are 
issued

• Include the Temp Period on the Inventory and Appraisal

• SNTs need the Judicial Council Summary

• True Link Visa Debit Cards

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Subsequent to Death Accountings a.k.a. Stubs

• The Final Account is not the Final Account

• From date of death to all the assets have been transferred

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Trusts
The wicked stepmom vs. the evil step kids

• California Uniform Principal and Income Act

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  211



How to build an Accounting

• Data entry is done on separate templates

• Shares shown separately on the beginning property schedule

• Keep all transactions in their own account

• Use check numbers (required for conservatorships)

• Add a Total column to Principal and Income 

• List every transfer, From and To

• For every accounting, Receipts and Disbursements are listed by dates and 
categories

• Calculate gains, losses and ending carry values, don’t use statement values

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Data entry is done on separate templates

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Shares shown separately

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Shares shown separately

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Keep all transactions in their own account

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

List every transfer, From and To

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Calculate Gains, Losses and Ending Carry Values

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Calculate Gains, Losses and Ending Carry Values

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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How to balance an Accounting

• Use a cash and non-cash summary by each account to narrow down the 
error

• Transfers and money market accounts are what do you in

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Use a Cash Summary

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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List every transfer, From and To

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Use a Non-Cash Summary

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  217



Final Thoughts

• Remember who your audience is:

• The staff attorney

• The beneficiaries

• Little brother just knows in his soul that big sister is ripping everyone off, like that 
time when they were six and she took his cookie

• Opposing Counsel

• P&I Explanations to include with the accounting

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

 

NOTES 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Gregory T. Fayard
Partner
Direct Dial: 916.472.3303
gfayard@fmglaw.com

Greg Fayard is a partner in the firm’s Sacramento office. He is an accomplished trial and litigation attorney
who has represented Northern California businesses, financial service providers, healthcare providers,
emerging technology companies, professionals and government entities in complex and large exposure
lawsuits.

Mr. Fayard began his practice as a deputy attorney general with the California Department of Justice, Office of
the Attorney General, where he defended health care professionals in a variety of matters and helped oversee
and implement settlement provisions of a large health care system class action. He has extensive experience
defending governmental agencies and employees in § 1983 litigation including trial and on appeal before the
United States Court of Appeal for the Ninth Circuit.

In private practice, Mr. Fayard’s experience includes numerous multi-party litigations in both federal and state
court. His business litigation practice includes trade secrets, HOA and real estate disputes, business
defamation, ADA accessibility, unfair business practices, and anti-SLAPP claims. See Panakosta Partners LLP
v. Hammer Lane Management, LLC 1999 Cal.App.4th 612. Mr. Fayard also defends financial professionals and
broker-dealers before the Financial Industry Regulatory Authority (FINRA). Mr. Fayard regularly represents
directors and officers and professionals in errors and omissions claims for breach of fiduciary duty. He is
particularly known for defending California lawyers and law firms over the years and is certified by the State
of California, Board of Legal Specialization as a specialist in legal malpractice law (one of only 100 such
lawyers in California). He also defends insurers in fraud, contract and extra contractual liability suits.

Mr. Fayard earned his Juris Doctor degree from the University of the Pacific, McGeorge School of Law with a
Certificate in Governmental Affairs. In law school he was a staff writer for the law journal, California Initiative
Review and received special commendation for his trial advocacy skills. Previously, he earned a Master’s
degree in political science from the University of Utah and a B.S. in public relations from Pacific Union College.

A leader in bar and civic activities, Mr. Fayard is a past president of the Placer County Bar Association. He is
currently the president of the Pacific Union Adventist Attorneys Association. In 2011, the Placer County Board
of Supervisors appointed him to a four-year term as a county parks commissioner. He currently serves as co-
chair of Placer County’s property tax Assessment Appeals Board. From 2013 to 2016, he served as chair of
the school board at Sacramento Adventist Academy. He writes and speaks regularly on California legal ethics,
including Sacramento Lawyer magazine.

Areas of Practice

• Commercial Litigation

• Extra Contractual and Coverage

• Intellectual Property

• Professional Liability
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• Torts

Bar Admissions

• California

• U.S. Court of Appeals 9th Circuit

• U.S. District Court Eastern District of California

• U.S. District Court Northern District of California

• U.S. District Court Southern District of California

Education

• J.D., University of the Pacific, McGeorge School of Law, 2000

• M.A., University of Utah, Political Science, 1996

• B.S., Pacific Union College, Public Relations, 1991

Representative Published Works

• “The Ethical Lawyer, Rule 3-310(C), Avoid Potential Pitfalls of Joint Representation of Clients,”

Sacramento Lawyer Magazine, September/October 2015

• “Why Avoiding Conflicts of Interest Matters,” Sacramento Lawyer Magazine, November/December 2015

Representative Cases

• Panakosta Partners, LP v. Hammer Lane Management, LLC (2011) 199 Cal.App.4th 612

Representative Clients

• Adventist Health/Feather River Hospital

• Murphy Austin

Classes/Seminars Taught

• Speaker, “Navigating the New Rules of Professional Conduct,” Placer County Bar Association Annual
Meeting (April 2019)

• Speaker, “Social Media and Legal Ethics,” Freeman Mathis & Gary Webinar (September 2018); Pacific
Union Adventist Attorneys Association Annual Meeting (September 2019)

• Speaker, “California’s New Rules of Professional Conduct,” Pacific Union Adventist Attorneys Association
(November 2017 and October 2018), Sacramento County Bar Association (December 2017 and May
2018), Placer County Bar Association (January 2018); Freeman Mathis & Gary Webinar (October 2018)

• Speaker, “Client Trust Accounts,” San Joaquin County Bar Association (January 2017)

• Speaker, “Avoiding Conflicts of Interest,” Pacific Union Adventist Attorneys Association (November
2015)

• Speaker, “Fair Debt Collection Practices Act,” Allied Trustee Services (June 2014)

• Speaker, “Client File Retention Protocols,” Placer County Legal Professionals Association (May 2010)

Professional Associations and Memberships

• The State Bar of California

• The State Bar of California, Certified Specialist in Legal Malpractice Law by the California Board of Legal
Specialization

• Placer County Bar Association, President

• Placer County Assessment Appeals Board, Co-Chair

• Placer County Parks Commission, Commissioner
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• Placer County, Law Library Trustee

• Sacramento County Bar Association

• Sacramento Adventist Academy, Chair and Board Member

• Pacific Union Adventist Attorneys Association, President

Past Employment Positions

• Klinedinst PC

• Hansen, Kohls, Sommer & Jacob, LLP

• California Department of Justice, Office of the Attorney General

Awards:

• President's Award, Placer County Bar Association, 2009
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Navigating the New Ethics 
Rules

1

2
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Speaker

Gregory T. Fayard, Roseville
Certified Specialist in Legal Malpractice Law

California Board of Legal Specialization,

State Bar of California

3
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November 1, 2018
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Quiz: True or False? 
Question 1

Under the new Rules, a supervisory or managerial lawyer 
can be responsible for a Rules violation of subordinate 
lawyers and legal staff under certain circumstances.

True – 5.1, 5.2, 5.3

Quiz: True or False?
Question 2

The new Rules provide that a lawyer may be disciplined 
for unlawful discrimination or harassment generally in the 
course of representing a client.

True – 8.4.1

7

8
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Quiz: True or False?
Question 3

Under the new Rules, a lawyer in a civil matter must 
communicate all settlement offers to his/her client.

False – 1.4.1— only “written” offers or oral if 
lawyer thinks it’s a “significant development”

Quiz: True or False?
Question 4

As long as a client consents to the payment of a referral 
fee before it is actually paid to the referring lawyer, there is 
no violation of the new fee division rule.

False – 1.5.1— fee splits OK, but must be 
consented to by client in writing after full 
disclosure, including ID of lawyers in split 
and terms of split; fee split must be 
communicated promptly to client 

9

10
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Quiz: True or False?
Question 5

Under the new Rules, lawyers sharing a fee must have a 
written agreement between or among themselves.

True – 1.5.1 — fee split agreements 
between law firms must be in writing; no 
oral fee split agreements

Quiz: True or False?
Question 6

Under the new Rules, when a lawyer represents a client 
with diminished capacity, the lawyer may act protectively 
and seek help for the client from others who may be able 
to help.

False — Proposed Rule 1.14 was not 
adopted by the Supreme Court

11

12
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Quiz: True or False?
Question 7

The new Rules make no changes in the requirements for a 
lawyer safekeeping funds and property of others.

False – 1.15

Quiz: True or False?
Question 8

The new Rules address the conundrum about whether a 
fee collected for services not yet rendered must be 
deposited in the lawyer’s trust account or cannot be 
deposited there.

True – 1.15

13

14
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Quiz: True or False?
Question 9

It is professional misconduct under the new Rules if 
lawyers engage in conduct they know or reasonably 
should know is harassment or discrimination on the basis 
of sex, religion, race, age, sexual orientation or marital 
status related to the practice of law.

False — ABA Model Rule 8.4(g) was not 
proposed or adopted in California

Quiz: True or False?
Question 10

Under the new Rules, a lawyer may be disciplined for 
knowingly making a false statement or making a material 
omission to a third party. 

True – 4.1— including to opposing counsel

15

16
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Quiz: True or False?
Question 10

The ols Rules do not address a lawyer’s duty as to receipt 
of inadvertently transmitted (privileged) writings; the new 
Rules do. 

True – 4.4

New Rules—No Counterpart

• Intuitive Rules
• Mediator Rules

• Other Rules

• Supervisory Rules

17

18
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Intuitive: Scope of Representation (1.2)

• Lawyer shall consult with client, abide by client's objectives 

• Lawyer has implied authority to carry out representation and abide by 
client's decision whether to settle

• Criminal case: lawyer shall consult with client on plea, jury, client testimony

• Lawyer may limit scope of representation so long as reasonable and client 
gives informed consent

Intuitive: “Get the Job Done” (1.3)

• In addition to a duty of competence, there is now an express duty of 
diligence 

• Doing the work, getting the job done

• Do not neglect, disregard or unduly delay the matter

• Focus: protect the public

19

20
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Intuitive: Don’t Divulge Client Secrets (1.8.2)

• Lawyer violates her duty of loyalty by using client confidences/secrets to 
disadvantage of client

• Unless client consents or revealing confidences is permitted by legal ethics 
rules

• E.g., stopping an imminent crime that could hurt/kill someone

Intuitive: Duties to “One That Got Away” (1.18)

• Memorializes case law: lawyers must protect the confidences of prospective clients—
even if a formal lawyer-client relationship does not result

• Lawyer should limit information to that necessary to determine if lawyer will take 
matter

• Lawyer cannot be adverse to the prospective client in the same or substantially 
related matter if the lawyer learned confidential information from the consult

• Lawyer can be adverse to the consulting/prospective client if both the prospective 
client and current client both provide informed written consent 

• OR lawyer is screened from the current client, lawyer took reasonable steps to 
protect the information learned at the consult, and provides written notice to the 
consulting/prospective client of the adverse client matter

21

22
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Intuitive: “Sound Advice” (2.1)

• A lawyer should exercise independent, professional judgment and candid 
advice

• Sister rule to the duty of competence

• Lawyer can offer relevant moral, economic, social and political factor advice 
too

Intuitive: Don’t Churn A File (3.2)

• A lawyer shall not do things whose substantial purpose is to delay, prolong, 
or cause needless expense

• E.g., do not spend time researching irrelevant issues

• E.g., do not prolong just to churn a case to earn more money

• E.g., do not seek a continuance if you have no reason

• Hard to prove—there’s a non-delay/expense motivation for most tasks

23

24
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Intuitive: Don’t Lie to Opposing Counsel (4.1)

• While representing a client, a lawyer shall not knowingly make a false statement 
of material fact or law to a third person

• “Reliance” and “damage” not needed—that’s civil fraud, not disciplinary fraud

• Aimed at communicating with opposing counsel or opposing party

Intuitive: Don’t Lie (Cont.) (4.1)

• Lawyer should disclose a material fact to a third person when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by the lawyer’s 
client, unless disclosure would require divulging client secrets

• Lawyer’s affirmation of a statement of another as true, when lawyer knows it 
is false, is a violation 

• Puffery in negotiations is okay

• Lawyer cannot knowingly counsel criminal or fraudulent conduct (advise 
against it, or withdraw)

25

26
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Intuitive: Dealing with Pro Pers (4.3)

• Lawyer shall not say she is disinterested to an unrepresented person

• If a lawyer knows or reasonably should know the unrepresented person believes the 
lawyer is disinterested, lawyer shall make a reasonable effort to correct the 
misunderstanding

• If lawyer knows or should know the interests of the unrepresented person conflict with the 
lawyer’s client, lawyer shall not give legal advice to the unrepresented person, but may 
advise person to get counsel

• Lawyer shall not seek to get privileged or confidential information from an unrepresented 
person

• Lawyer can negotiate with unrepresented parties, but must disclose the lawyer represents 
an opposing party

Intuitive: What Do You Do When You Have A 
Privileged Document? (4.4)

• Codifies case law

• Where it is reasonably apparent the lawyer received a privileged or 
work product writing, the lawyer must stop examining it and notify 
the sender and return it

• Lawyer should seek to reach an agreement with the sender over the 
writing’s use or seek guidance from the court on how to treat it

27
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Mediators: The “Two Hats” Rule (1.12)

• For current or former mediators and arbitrators who also practice law

• A lawyer who was a judge, mediator or arbitrator for a client's matter, cannot 
represent that client again without informed written consent from ALL parties

• Other lawyers in a firm where the former judge/mediator/arbitrator is employed 
may take on the case if certain screening and written notice is provided

• A lawyer shall not participate in discussions about getting a job with a person 
who is involved as a party, lawyer for a party, in a matter in which the lawyer is 
also participating as a judge, arbitrator, or mediator

• An arbitrator on a multi-member panel is not barred from representing a party 
who has appeared before that panel

Mediators: Dealing with Pro Pers (2.4)

• A lawyer/neutral must inform unrepresented parties lawyer/neutral is 
not representing them

• If lawyer/neutral believes unrepresented party does not understand 
the role of a neutral, the lawyer/neutral must explain the difference 
between a neutral and a lawyer who has a client

29

30
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Other: Lobbyist Rule (3.9)

• For lobbyist lawyers (not just registered lobbyists)

• Lawyer must state to a legislative body or governmental agency in a pending 
nonadjudicative matter that the lawyer is appearing in a representative capacity 

• Identify whom lawyer represents

• Applies only when lawyer represents client in connection with an official hearing 
or meeting with a governmental agency or legislative body, but only where 
lawyer is presenting evidence or argument

• Does not apply to negotiations with a governmental agency, or applying for a 
license, or when the government investigates lawyer’s client

Other: Weed Rule (1.2.1)

• Lawyer shall not counsel a client to engage in conduct the lawyer knows 
violates “any law”

• Lawyer may discuss the legal consequences of any proposed course of 
conduct with client

• Lawyer can advise a client regarding laws that conflict with California law

• Lawyer can assist a client in complying with California law, including laws 
that conflict with federal law

• Lawyer must inform client about conflicting federal laws and may be 
required to provide advice regarding the conflict (marijuana)

31
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Supervisory: The Managing Lawyer (5.1)

• Supervising lawyers shall make reasonable efforts to ensure the firm has 
measures to ensure all lawyers comply with the ethical rules

• E.g., policies/procedures on conflicts of interest, calendaring system, guidelines 
on workloads, case assignments, proper supervision of inexperienced lawyers

• Multiple offices—managing attorney of each office is a good idea

• Supervising lawyer is responsible for subordinate lawyer’s violation of ethical 
rules if supervising lawyer orders or with knowledge of the relevant facts and 
conduct, ratifies the violation

Supervisory: Managing Lawyer (cont.) (5.1)

• Supervising lawyer is not responsible for ethics violation if the decision to 
ratify conduct was a reasonable resolution or concerned an arguable 
question of professional responsibility

• Supervising lawyer can also be responsible for a subordinate lawyer’s 
violation if the supervising attorney knew about the conduct at a time when 
the consequences could be avoided or mitigated, but fails to take 
reasonable remedial action

• This rule applies only within law firms, not with co-counsel, and is not a rule 
of vicarious civil liability

33
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Supervisory: The Subordinate Lawyer (5.2)

• No Nuremberg defense—just following orders

• Lawyer must comply with ethics rules despite acting at the direction of another

• Subordinate lawyer does not violate ethics rule if lawyer acts in accordance with 
supervisory lawyer’s reasonable resolution of an arguable question of 
professional duty

• If ethics issue is a close call, the supervising attorney assumes responsibility for 
what action to take

• If subordinate lawyer believes supervising lawyer’s proposed resolution violates 
an ethical rule, the subordinate is obligated to communicate her professional 
judgment to the supervisory lawyer (FUN!)

Supervisory: Managing Non-Lawyers (5.3)

• Applies to managers of paralegals, secretaries, investigators, law clerks

• Law firm and direct supervising lawyer must make reasonable efforts to 
ensure the nonlawyer’s conduct is compatible with the professional 
obligations of the lawyer

• Lawyer is responsible for conduct of nonlawyers that violates ethics rules if 
lawyer orders or ratifies the conduct with knowledge of it, OR

• Lawyer with direct supervisory authority is aware of the violating conduct at 
a time when its consequences can be avoided or mitigated and fails to take 
remedial action

35
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Some New Rules 
Significantly Different

From Old Rules

Changes to Trust Accounts (1.15)

• Lawyers who take flat fees—fees may go into lawyer’s operating account

• Current rule is silent on flat fees 

• Flat fees over $1,000 can go in operating account if lawyer discloses to client in 
writing that the money may be deposited in a trust account until the fee is earned 
AND

• Client is entitled to a refund of any amount that is unearned

• Client must sign flat fee disclosure

• If no compliance with this rule, flat fees must go in trust account

37
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Changes to Trust Accounts (1.15)

• Lawyers owe a duty to protect lienholder’s money

• Must keep lienholder money in trust account until amount owed to lienholder 
is not disputed

• Same for money client disputes is lawyer’s

• If no dispute, money can go to lienholder, client, or both

• Lawyers can be civilly liable for ignoring lienholders—and now disciplined

Medical Liens & Trust Accounts

• Cautionary Tale—What Not to Do

• A True Story

39

40
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Our Reaction

Non-Refundable Retainers (1.5)

• Non-refundable fees dramatically curtailed

• Permitted for uncommon “true retainer”

• “True retainer” secures lawyer’s services for specified time in specified matter 

• Must be disclosed in writing that client will receive “no refund”

• Client agrees in writing to “non-refundable” “true retainer”

41
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Don’t Discriminate (8.4.1)

• Old rule: in the management or operation of a law firm, lawyer shall not 
unlawfully discriminate on the basis of race, national origin, sex, sexual 
orientation, religion, age, or disability, such as hiring, promoting, firing, or 
accepting or terminating clients

• State Bar could not discipline until another court adjudicates a complaint of 
discrimination and finds unlawful conduct

• Rule never enforced (no teeth)

Don’t Discriminate (Cont.) (8.4.1)

• New rule: in representing a client, or terminating  or refusing to accept the 
representation of any client, a lawyer shall not unlawfully harass, discriminate or 
retaliate on the basis of a protected characteristic 

• More protected characteristics—from 7 to 19: Race, religious creed, color, 
national origin, ancestry, physical disability, mental disability, medical condition, 
genetic information, marital status, sex, gender, gender identity, gender 
expression, sexual orientation, age, military or veteran status or other category 
of discrimination prohibited by applicable law

• Based on a “protected characteristic,” a lawyer shall not unlawfully discriminate 
or permit unlawful discrimination or unlawfully harass or permit unlawful 
harassment of an employee or volunteer, or unlawfully refuse to hire or employ a 
person, or fire someone, or unlawfully retaliate against a person

43
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Don’t Discriminate (Cont.) (8.4.1)

• Harassment is defined by state or federal law

• If a notice of disciplinary charge has been issued, lawyer must notify the 
Department of Fair Employment and Housing and DOJ, or EEOC

• Most controversial rule (close vote)

• Instead of just civil liability for violating state and federal anti-discrimination 
and employment laws, lawyer can now be DISCIPLINED by the State Bar

• Dissent: Needed given current anti-harassment/discrimination laws?

Sex Rule (1.8.10)

• Old rule: Does not apply to spouses or sex occurring before the lawyer-client 
relationship

• Sex with clients PERMITTED UNLESS 
• a) lawyer conditions representation on sexual demands, 

• b) lawyer uses coercion, intimidation, undue influence to get client to submit 
to sexual demands, or 

• c) the sex will cause lawyer to be incompetent

• Never enforced

45
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Sex Rule (Cont.) (1.8.10)

• New rule: Sex with clients PROHIBITED UNLESS client is lawyer’s spouse, 
registered domestic partner

• Or consensual sexual relationship existed when the lawyer-client 
relationship started

• If a person other than the client reports a violation of the sex rule, before it 
files a NOTICE OF DISCIPLINARY CHARGES, State Bar must get the 
client’s statement and consider whether client would be unduly burdened by 
further investigation, or a charge 

www.calbar.ca.gov

Where Can I Read the New Rules?

47
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Hypotheticals

• Scorched-earth litigation?

• Definition of supervising lawyer?

• Discriminatory hiring?

• Family law lawyer only represents men?

Why do lawyers get disciplined?

• State Bar does not post statistics on reasons why lawyers are 
disciplined, but does publish individual results

• In March 2019 the State Bar disbarred 13 lawyers and suspended 11

• 2017
• 15,175 complaints
• 491 disciplinary charges filed
• 134 suspensions
• 129 disbarments

49
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Why do lawyers get disciplined?

• Recent Suspensions

• Multiple acts of incompetency
• DUI conviction
• Failing to account for fees
• Practicing law while suspended
• Disseminating drug test results
• Falsifying business records

Why do lawyers get disciplined?

• Recent Disbarments

• Human trafficking
• Child pornography possession
• Identity theft
• False advertising/sharing fees with non-lawyer/moral turpitude
• Misappropriation
• Disbarments in other states

51
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Additional Questions?

Please contact Greg Fayard 

* gfayard@fmglaw.com
( (916) 472-3303
: www.fmglaw.com

Thank you for your time!

This presentation does not establish attorney/client relationship

53
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Judge Horst Placer Bar Association 4/12/19 

1 
 

REFLECTIONS ON JUSTICE 
FROM THE HISTORIC COURTHOUSE 

 

 “And today, standing in the bright sunlight of liberty, thankful for 

the blessings of civil and intellectual freedom that we enjoy, 

reverently kneeling at its foundations, in the name of Almighty 

God, in consecration to our people and our homes, we dedicate 

this magnificent structure to Justice, Honor, and Truth.  And as the 

rays of thy glorious sun shall shine upon it in splendor and glory, 

may also the light from its lofty tower suffuse the land about with 

the royal beams of equal and exact justice to all men.”  

        The Honorable Judge James Prewett, 1898 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Duties of Judge  (Judicial Canons)   
  

3B(2)  “A judge shall be faithful to the law regardless of partisan interests, public clamor, or fear 
of criticism, and shall maintain professional competence in the law.” 
3B(5) “A judge shall perform duties without bias or prejudice.  A judge shall not, in the 
performance of judicial duties, engage in speech, gestures, or other conduct that would 
reasonable by perceived as (a) bias or prejudice, including but not limited to bias or prejudice 
based upon race, sex, gender, religion national origin, ethnicity, disability, age, sexual 
orientation, marital status, socioeconomic status, or political affiliation or (b) sexual 
harassment.” 
3B(7)  “A judge shall accord to every person who has a legal interest in a proceeding, or that 
person’s lawyer, the full right to be heard according to law. . . “ 
3B(8)  “A judge shall dispose of all judicial matters promptly and efficiently.  A judge shall 
manage the courtroom in a manner that provides all litigants the opportunity to have their 
matters fairly adjudicated in accordance with the law.” 

 

 

 

 
“Our courts are not gambling halls 

but forums for  
the discovery of truth.” 

 
(People v. St. Martin (1970) 1 Cal.3d 524, 533.) 
 

Photo of portrait in Department 3    

His most famous trial                                

People v. Weber (1906) 149 Cal. 325 
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Judge Horst Placer Bar Association 4/12/19 

2 
 

“The judge’s conduct exhibits a pattern of personal embroilment in the cases assigned to him.  He has 
lost his temperance and objectivity on several occasions, resulting in prejudice to the parties appearing 
before him or in abuse of his contempt power.  He has attempted to defend his position in the courts 
and in the media with little regard for procedure or judicial decorum.  ‘The purpose of these 
proceedings is not to punish errant judges but to protect the judicial system and those subject to the 
awesome power that judges wield.’  That purpose will be best served by adopting the recommendation 
of the Commission that Judge Ryan be removed from office.”  (Ryan v. Commission on Judicial 
Performance (1988) 45 Cal.3d 518, 547 (citation omitted)(California Supreme Court decision ordering a 
Placer County Judge removed from office).)   
 
Mission of the State Bar of California 

Promoting justice has been a cornerstone of the State Bar of California’s mission since it was  
created by the California Legislature in 1927. 

Mission of the American Bar Association 
To be the national representative of the legal profession, serving the public and the profession 
by promoting justice, professional excellence and respect for the law. 

 
Duties of an Attorney (BP 6068) 

(a) To support the Constitution and laws of the United States and of this state 
(b) To maintain the respect due to the courts of justice and judicial officers 
(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her 

legal or just, except the defense of a person charged with a public offense 
(d) To employ, for the purpose of maintaining the causes confided to him or her those means only 

as a consistent with truth, and never to seek to mislead the judge or any judicial officer by an 
artifice or false statement of fact or law. 

(e) (1)  to maintain inviolate the confidence . . . of his or her client . . . (2) . . . an attorney may, but 
is not required to, reveal confidential information . . . to the extent that the attorney reasonably 
believes the disclosure is necessary to prevent a criminal act that the attorney reasonably 
believes is likely to result in death of, or substantial bodily harm to, an individual. 

(f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless required 
by the justice of the cause with which he or she is charged. 

(g) Not encourage either the commencement or the continuance of an action or proceeding from 
any corrupt motive of passion or interest. 

(h) Never to reject, for any consideration personal to himself or herself, the cause of the 
defenseless or the oppressed.      . . . 
 

“[A]ll the interests of man that are comprised under the constitutional guarantees given to ‘life, 
liberty and property’ are in the professional keeping of lawyers. It is a fair characterization of 
the lawyer’s responsibility in our society that he stands ‘as a shield,’ . . . in defense of right and 
to ward off wrong. From a profession charged with such responsibilities there must be exacted 
those qualities of truth-speaking, of a high sense of honor, of granite discretion, of the strictest 
observance of fiduciary responsibility, that have, throughout the centuries, been compendiously 
described as ‘moral character.’”  (Justice Frankfurter) 
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(Schware v. Board of Examiners (1957) 353 U.S. 232, 247 (conc. opn. of Frankfurter, J.)    
See also Kwasnik v. State Bar (1990) 50 Cal.3d 1061, 1076.) 

 
Rules of Professional Conduct (Approved by the Supreme Court 11/1/18) 
3.1 Meritorious Claims and Contentions 
3.3 Candor Toward the Tribunal 
3.4 Fairness to Opposing Party and Counsel 
3.8 Special Responsibilities as a Prosecutor 
 
“A prosecutor has the responsibility of a minister of 
justice and not simply that of an advocate. This 
responsibility carries with it specific obligations to see 
that the defendant is accorded procedural justice, that 
guild is decided upon the basis of sufficient evidence, 
and that special precautions are taken to prevent and to 
rectify the conviction of innocent persons.”  (Comment 
to Rule 3.8) 
 

“The [District Attorney] is the representative not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at 
all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but 
that justice shall be done. As such, he is in a peculiar and very definite sense the servant of the 
law, the twofold aim of which is that guilt shall not escape or innocence suffer. (Berger v. 
United States (1935) 295 U.S. 78, 88.)   
 

 
 

 
 
“It is axiomatic that an attorney must represent a client to the best of his or her ability. The attorney 
owes a duty to that client to present the case with vigor in a manner as favorable to the client as the 
rules of law and professional ethics permit.  
 

But besides being an advocate to advance the interest of the client, the attorney is also an 
officer of the court.  (See Bus. & Prof. Code, section 6067; Norton v. Hines (1975) 49 Cal.App.3d 
917, 922.)  California Rules of Court, rule 9.7, pertaining to the oath required when an attorney 
is admitted to practice law, concludes with ’As an officer of the court, I will strive to conduct 
myself at all times with dignity, courtesy, and integrity.’   

 
These cautions are designed to remind counsel that when in the heat of a contentious 
trial, counsel’s zeal to protect and advance the interest of the client must be tempered 
by the professional and ethical constraints the legal profession demands.”  

 
(In re the Marriage of Anka & Yeager (2019) 31 Cal.App.5th 1115, 1117.) 

 

Naylor Vickers Bell from Sheffield England, 1859 
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Questions for Lawyers to Navigate Ethical Dilemmas 

1) Have I considered the long-term impact of my decision on this client, my career and the justice 
system? 

2) Is this decision balanced?  How would I feel if I were opposing counsel? 
3) How would my conduct be reported by an informed and critical reporter? 
4) Would I be comfortable if all members of the profession followed my standards? 
5) Have I counseled my client about the long-term implications of his decisions? 

“Ethics is the moral science of doing less than the law allows and more than the law 
requires….Legally appropriate is not always morally sound. Nor is legally appropriate 
particularly good for the soul.”   (A. Marco Turk, Legal ethics, personal conscience, and higher 
notions of morality, Daily Journal, February 4, 2019, citing Marianne Jennings, “Moral 
Disengagement and Lawyers, 37 Duq. L. Rev. 3, 600-601 (1999). 

 
 

 

 

 

 

 

 

 

 

 

“[w]e today lay the cornerstone of a grand structure that is expected 
to endure until our children’s children shall have turned old and gray 

and passed away into the great beyond.” 
 

The Honorable Judge James Prewett, 1894 

 
 
 
 
 
 
 

Judge Horst 
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COURTROOM EVIDENCE IN CRIMINAL  

AND CIVIL TRIALS: 

HEARSAY AND OBJECTIONS 

 

FRIDAY, APRIL 12 

3:00PM - 4:30PM 

 

PRESENTED BY 

HON. MICHAEL JONES 

PLACER COUNTY SUPERIOR COURT 



Hon. Michael Jones 
Placer County Superior Court 

 
Judge Jones is a Judicial Master with the Anthony M. Kennedy Inn of Court. He is a Judge-
Associate in the Sacramento Valley Chapter of ABOTA - the American Board of Trial Advocates. 
He serves by appointment of the Chief Justice on the Judicial Council Civil Law Advisory 
Committee.  He is an Adjunct Professor of Law at UC Davis King Hall Law School. 

As a lawyer, he was a prosecutor and later a senior partner in a civil law firm started by the late 
Congressman Bob Matsui and Hartley Hansen.  His trials number in excess of 100 and include 
death penalty cases as a prosecutor in criminal law and multi-million dollar verdicts on behalf of 
injured parties in civil cases.  He has received the Capitol City Trial Lawyers Association Advocate 
of the Year Award.  

He has taught and written materials for the California District Attorneys Association (CDAA), 
American Prosecutors Research Institute, private civil law organizations including Lorman 
Education Services and National Business Institute, on the subjects of Trial Advocacy, Evidence, 
Ethics, and Cross Examination.  He served on the CDAA Ethics Committee and was a hotline 
advisor on ethics issues for prosecutors. 

Before entering law school, Judge Jones had a career in law enforcement, including undercover 
work in South Central Los Angeles with a focus on gangs, vice and narcotics cases.  He was a 
member of the California Gang Investigators Association.  He later focused on major fraud cases 
including working undercover to infiltrate organized crime rings.  He received his P.O.S.T. (Peace 
Officer Standards and Training) instruction and certification from Golden West College with 
additional specialty training from the Los Angeles Police Academy. 

Judge Jones has performed in several stage productions including The Music Man, Fiddler on the 
Roof, Guys N’ Dolls, Gypsy, Jekyll & Hyde, Urinetown, Cinderella, Joseph and the Amazing 
Technicolor Dreamcoat, Bye Bye Birdie, Annie, Evita, Damn Yankees, Footloose, and many more 
including Clarence Darrow: Stories of a Trial Lawyer, a one man play which he wrote.  He is a prior 
Elly Award nominee for Best Supporting Actor in a Musical. 

He is a founding member of ImmunoTess, Inc., a biopharmaceutical company with patents utilized 
in immunotherapy drugs to fight cancer and for Women’s health issues. 

Governor Jerry Brown appointed him to the Superior Court of the State of California for the County 
of Placer on December 25, 2012. 
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ELECTRONIC EVIDENCE 

“Voodoo Information” in the Courtroom - (St. Clair v. Johnny’s Oyster & Shrimp, Inc. 

(1999) 76 F.Supp.2d 773) 

 

Writings 

 Writing defined. Evidence Code (EC) 250 

Relevance 

 Relevant evidence defined. EC 210 

 All relevant evidence is admissible. EC 351 

 Only relevant evidence is admissible. EC 350 

Authentication  

 Authentication defined. EC 1400 

 Altered writings can be authenticated. EC 1402 

 EC does not limit methods of authentication. EC 1410 

 Subscribing witness unnecessary to authenticate. EC 1411 

 Witness to execution may authenticate a writing. EC 1413 

 Admission by party of authenticity may authenticate. EC 1414 

 Reply to writing may authenticate. EC 1420 

 Content alone may authenticate. EC 1421 

Secondary Evidence 

 Original defined. EC 255 

 Duplicate defined. EC 260 

 Content of a writing may be proved by original. EC 1520 

 Content of a writing may be proved by secondary evidence. EC 1521 

Exclusion of secondary evidence in criminal cases where proponent fails to 
produce original. EC 1522    

Oral evidence of contents of a writing is generally inadmissible. EC 1523(a) 

Oral evidence admissible to prove a writing’s content. EC 1523(b),(c),(d) 
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Presumptions 

Printed representation of images of computer information presumed to be 
accurate. EC 1552 

Printed representations of images stored on video or digital media presumed to 
be accurate. EC 1553 

 

STATUTES 

WRITINGS 

EC 250 “Writing” 

“Writing” means handwriting, typewriting, printing, photostating, photographing, 
photocopying, transmitting by electronic mail or facsimile, and every other means of 
recording upon any tangible thing, any form of communication or representation, 
including letters, words, pictures, sounds, or symbols, or combinations thereof, and any 
record thereby created, regardless of the manner in which the record has been stored. 

 

RELEVANCE 

EC 210 “Relevant Evidence” 

“Relevant evidence” means evidence, including evidence relevant to the credibility of a 
witness or hearsay declarant, having any tendency in reason to prove or disprove any 
disputed fact that is of a consequence to the determination of the action. 

EC 350 Only Relevant Evidence Admissible 

No evidence is admissible except relevant evidence. 

EC 351 Admissibility of Relevant Evidence 

Except as otherwise provided by statute, all relevant is admissible. 

 

AUTHENTICATION  

EC 1400 Authentication Defined 

Authentication of a writing means (a) the introduction of evidence sufficient to sustain a 
finding that it is the writing that the proponent of the evidence claims it is or (b) the 
establishment of such facts by any other means provided by law. 

 

PCBA 2019 Spring MCLE -  256



 

EC  1401 Authentication Required 

(a) Authentication of a writing is required before it may be received in evidence.  

(b) Authentication of a writing is required before secondary evidence of its content may 
be received in evidence. 

EC 1402 Authentication of Altered Writings 

The party introducing a writing as genuine which has been altered, or appears to have 
been altered, after its execution, in a part material to the question in dispute, must 
account for the alteration or appearance thereof. He may show that the alteration was 
made by another, without his concurrence, or was made with the consent of the parties 
affected by it, or otherwise properly or innocently made, or that the alteration did not 
change the meaning or language of the instrument. If he does that, he may give the 
writing in evidence, but not otherwise. 

EC 1410 Article Not Exclusive 

Nothing in this article shall be construed to limit the means by which a writing may be 
authenticated or proved. 

EC 1411 Subscribing Witness’ Testimony Unnecessary 

Except as provided by statute, the testimony of a subscribing witness is not required to 
authenticate  a writing. 

EC 1412 Use of Other Evidence with Subscribing witness’ Testimony Required 

If the testimony of a subscribing witness is required by statute to authenticate a writing 
and the subscribing witness denies or does not recollect the execution of the writing, the 
writing may be authenticated by other evidence. 

EC 1413 Witness to the Execution of a Writing 

A writing may be authenticated by anyone who saw the writing made or executed, 
including a subscribing witness. 

EC 1414 Authentication by Admission 

A writing may be authenticated by evidence that: 

(a) The party against whom it is offered has at any time admitted its authenticity; or 
(b) The writing has been acted upon as authentic by the party against whom it is 

offered. 
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EC 1420 Authentication by Evidence of Reply 

A writing may be authenticated by evidence that the writing was received in response to 
a communication sent to the person who is claimed by the proponent of the evidence to 
be the author of the writing. 

EC 1421 Authentication by Content 

A writing may be authenticated by evidence that the writing refers to or states matters 
that are unlikely to be known to anyone other than the person who is claimed by the 
proponent of the evidence to be the author of the writing. 

 

SECONDARY EVIDENCE 

EC 255 “Original” 

“Original” means the writing itself or any counterpart intended to have the same effect 
by a person executing or issuing it. An “Original” of a photograph includes the negative 
or any print therefrom. If data are stored in a computer or similar device, any printout or 
other output readable by sight, shown to reflect the data accurately, is an “Original.” 

EC 260 “Duplicate” 

A ‘duplicate” is a counterpart produced by the same impression as the original, or form 
the same matrix, or by means of photography, including enlargements and miniatures, 
or by mechanical or electronic rerecording, or by chemical production, or by other 
equivalent technique which accurately reproduces the original. 

EC 1520 Content of Writing; Proof 

The content of a writing may be proved by an otherwise admissible original. 

EC 1521 Secondary Evidence Rule 

(a) The content of a writing may be proved by otherwise admissible secondary 
evidence. The court shall exclude secondary evidence of the content of a writing if the 
court determines either of the following: 

(1) A genuine dispute exists concerning material terms of the writing and justice 
requires the exclusion. 

(2) Admission of the secondary evidence would be unfair. 

(b) Nothing in this section makes admissible oral testimony to prove the content of a 
writing if the testimony is inadmissible under EC 1523 (oral testimony of the content of a 
writing). 
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(c) Nothing in this section excuses compliance with EC 1401 (Authentication). 

(d) This section shall be known as the “Secondary Evidence Rule.” 

EC 1522 Additional Grounds for Exclusion in criminal Actions 

(a) In addition to the grounds for exclusion authorized by EC 1521, in a criminal action 
the court shall exclude secondary evidence of the content of a writing if the court 
determines that the original is in the proponent’s possession, custody, or control, and 
the proponent has not made the original reasonably available for inspection at or before 
trial. This section does not apply to any of the following: 

(1) Duplicate as defined in EC 260. 

(2) A writing that is not closely related to the controlling issues in the action. 

(3) A copy of a writing in the custody of a public entity. 

(4) A copy of a writing that is recorded in the public records, if the record or a certified 
copy of it is made evidence of the writing by statute. 

(b) In a criminal action, a request to exclude secondary evidence of the content of a 
writing, under this section of any other law, shall not be made in the presence of the 
jury. 

EC 1523 Oral Evidence of Content of a Writing; Admissibility 

(a) Except as otherwise provided by statute, oral testimony is not admissible to prove 
the content of a writing. 

(b) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) 
if the proponent does not have possession or control of a copy of the writing and the 
original is lost or has been destroyed without fraudulent intent on the part of the 
proponent of the evidence. 

(c) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) 
if the proponent does not have possession or control of the original or a copy of the 
writing and either of the following conditions is satisfied: 

(1) Neither the writing nor a copy of the writing was reasonably procurable by the 
proponent by use of the court’s process or by other available means. 

(2) The writing is not closely related to the controlling issues and it would be inexpedient 
to require its production. 

(d) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) 
if the writing consists of numerous accounts or other writings that cannot be examined 
in court without great loss of time, and the evidence sought from them is only the 
general result of the whole. 

 

PCBA 2019 Spring MCLE -  259



EC 1552 Printed Representation of Computer Information or Computer Program 

(a) A printed representation of computer information or a computer program is 
presumed to be an accurate representation of the computer information or computer 
program that it purports to represent. This presumption is a presumption affecting the 
burden of producing evidence. If a party to an action introduces evidence that a printed 
representation of computer information or computer program is inaccurate or unreliable, 
the party introducing the printed representation into evidence has the burden of proving, 
by a preponderance of the evidence, that the printed representation is an accurate 
representation of the existence and content of the computer information or computer 
program that it purports to represent. 

(b) Subdivision (a) applies to the printed representation of computer-generated 
information stored by an automated traffic enforcement system. 

(c) Subdivision (a) shall not apply to computer-generated official records certified in 
accordance with EC 452 or 1530. 

EC 1553 Printed Representation of Images Stored on Video or Digital Medium 

(a) A printed representation of images stored on video or digital medium is presumed to 
be an accurate representation of the images it purports to represent. This presumption 
is a presumption affecting the burden of producing evidence. If a party to an action 
introduces evidences that printed representation of images stored on video or digital 
medium is inaccurate or unreliable, the party introducing the printed representation into 
evidence has the burden of proving, by a preponderance of evidence, that the printed 
representation is an accurate representation of the existence and content of the images 
that it purports to represent. 

(b) Subdivision (a) applies to the printed representation of video or photographic images 
stored by an automated traffic enforcement system. 

 

HEARSAY 

EC 1200 Hearsay Rule 

(a) “Hearsay evidence” is evidence of a statement that was made other than by a 
witness while testifying at the hearing and that is offered to prove the truth of the matter 
stated. 

(b) Except as provided by law, hearsay evidence is inadmissible. 

(c) This section shall be known and may be cited as the “Hearsay Rule.” 

EC 225 “Statement” 

“Statement” means (a) oral or written verbal expression or (b) nonverbal conduct of a 
person intended by him as a substitute for oral or written verbal expression. 
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EC 175 Person 

“Person” includes a natural person, firm, association, organization, partnership, 
business trust, corporation, limited liability company, or public entity. 

EC 1201 Multiple Hearsay 

A statement within the scope of an exception to the hearsay rule is not inadmissible on 
the ground that the evidence of such statement is hearsay evidence if such hearsay 
evidence consists of one or more statements each of which meets the requirements of 
an exception to the hearsay rule. 

EC 1220 Admission of a Party 

Evidence of a statement is not made inadmissible by the hearsay rule when offered 
against the declarant in an action to which he is a party in either his individual or 
representative capacity, regardless of whether the statement was made in his individual 
or representative capacity. 

EC 1271 Adoptive Admission 

Evidence of a statement offered against a party is not made inadmissible by the 
hearsay rule if the statement is one of which the party, with knowledge of the content 
thereof, has by words or other conduct manifested his adoption or his belief in its truth. 

EC 1271 Business Record 

Evidence of a writing made as a record of an act, condition, or event is not made 
inadmissible by the hearsay rule when offered to prove the act, condition, or event if: 

(a) The writing was made in the regular course of a business; 

(b) The writing was made at or near the time of the act, condition, or event; 

(c) The custodian or other qualified witness testifies to its identity and the mode of its 
preparation; and 

(d) the sources of information and method and time of preparation were such as to 
indicate its trustworthiness. 

EC 1272 Statement of Absence of Business Record 

Evidence of the absence from a business record is admissible to prove a 
nonoccurrence of act, event, or nonoccurrence of condition. 

EC 1280 Record by Public Employee 

Evidence of a writing made as a record of an act, condition, or event is not made 
inadmissible by the hearsay rule when offered in any civil or criminal proceeding to 
prove the act, condition, or event if all of the following applies: 
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(a) The writing was made by and within the scope of duty of a public employee. 

(b) The writing was made at or near the time of the act, condition, or event. 

(c) The sources of information and method and time of preparation were such as 
indicate its trustworthiness. 

EC 1284 Statement of Absence of Record 

Evidence of a writing made by a public employee who is the official custodian of the 
records in a public office, reciting diligent search and failure to find a record, is not made 
inadmissible by the hearsay rule when offered to prove the absence of a record. 

EC 1340 Commercial Lists and the Like 

Evidence of a statement, other than an opinion, contained in a tabulation, list, directory, 
register, or other published compilation is not made inadmissible by the hearsay rule if 
the compilation is generally used and relied upon as accurate is the course of a 
business as defined in EC 1270. 
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THE ETHICS OF PRUDENT PROBATE INVESTMENTS 

(INCLUDES SPECIAL NEEDS TRUST ISSUES) 

 

FRIDAY, APRIL 12 

3:00PM - 4:30PM 

 

PRESENTED BY 

SCOTT MACDONALD 

JOHN SCHOEPPACH 

MERRILL LYNCH 



Scott MacDonald is the founder and leader of the Special Needs Team at Merrill Lynch, a group of 

Financial Advisors and Client Associates dedicated to enhancing the long-term well-being of special-

needs, disabled and elderly individuals. Scott joined Merrill Lynch in 1987 and has spent his entire career 

addressing the unique needs of society’s most vulnerable members. Passionate about his work, Scott is 

a recognized authority on wealth planning and investment management for Special Needs Trusts and 

other court-supervised trusts, as well as probate investing for Conservatorships and Guardianships. He 

offers extensive knowledge of California Probate Code restrictions on investments, as well as the terms 

of the Uniform Prudent Investor Act. Scott earned his B.S. in Finance and his B.A. in Economics with 

Honors from the California State University system.  

 

John Schoeppach is a Senior Vice President with the Special Needs Team at Merrill Lynch. 

Headquartered in Folsom, California, John leads the team’s outreach within Sacramento, Northern 

California, and Nevada. John is a graduate of the United States Military Academy, West Point, and is a 

Retired Lieutenant Colonel and Airborne Ranger. He joined Merrill Lynch in 1991. Closely attuned to the 

distinctive needs of special-needs, disabled, and elderly individuals, John develops tailored financial 

strategies designed to promote their long-term financial security and well-being. He brings extensive 

knowledge of wealth strategy and investment management for Special Needs Trusts and other court-

supervised trusts, as well as probate investing for Conservatorships and Guardianships. Active in the 

community, John facilitates ongoing education for disability organizations, attorneys, professional 

fiduciaries, and CPAs. 
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Are Not FDIC Insured Are Not Bank Guaranteed May Lose Value

Are Not Deposits
Are Not Insured by Any

Federal Governmental Agency

Are Not a Condition of Any

Banking Service or Activity

Are Not FDIC 

Insured
Are Not Bank Guaranteed May Lose Value

Are Not Deposits

Are Not Insured by Any

Federal Governmental 

Agency

Are Not a Condition of 

Any

Banking Service or 

Activity

Merrill Lynch Wealth Management makes available products and services 
offered by Merrill Lynch, Pierce, Fenner & Smith Incorporated, a registered 
broker-dealer and member SIPC, and other subsidiaries of Bank of America 
Corporation. 
Banking products are provided by Bank of America, N.A., member FDIC and 
a wholly owned subsidiary of BAC. 
Investment products offered through MLPF&S and insurance and annuity 
products offered through Merrill Lynch Life Agency Inc.:

Merrill Lynch Life Agency Inc. is a licensed insurance agency and wholly owned 
subsidiaries of BAC. 
© Bank of America Corporation. All rights reserved.

2

 

 

Your Speakers
John Schoeppach is a Senior Vice President with the Special Needs Team at Merrill Lynch. 
Headquartered in Folsom, California, John leads the team’s outreach within Sacramento, 
Northern California, and Nevada. John is a graduate of the United States Military Academy, 
West Point, and is a Retired Lieutenant Colonel and Airborne Ranger. He joined Merrill 
Lynch in 1991. Closely attuned to the distinctive needs of special-needs, disabled, and 
elderly individuals, John develops tailored financial strategies designed to promote their 
long-term financial security and well-being. He brings extensive knowledge of wealth 
strategy and investment management for Special Needs Trusts and other court-supervised 
trusts, as well as probate investing for Conservatorships and Guardianships. Active in the 
community, John facilitates ongoing education for disability organizations, attorneys, 
professional fiduciaries, and CPAs.

Scott MacDonald is the founder and leader of the Special Needs Team at Merrill Lynch, a 
group of Financial Advisors and Client Associates dedicated to enhancing the long-term 
well-being of special-needs, disabled and elderly individuals. Scott joined Merrill Lynch in 
1987 and has spent his entire career addressing the unique needs of society’s most 
vulnerable members. Passionate about his work, Scott is a recognized authority on 
wealth planning and investment management for Special Needs Trusts and other court-
supervised trusts, as well as probate investing for Conservatorships and Guardianships. 
He offers extensive knowledge of California Probate Code restrictions on investments, as 
well as the terms of the Uniform Prudent Investor Act. Scott earned his B.S. in Finance 
and his B.A. in Economics with Honors from the California State University system. 
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Caring for Aging Parents, With an Eye on the Broker Handling Their Savings

August 24, 2018 | Sara Naomi Lewkowicz for The New York Times

Tracey Dewart helped oversee her father’s brokerage account. A close look at one monthly statement led her to uncover a 
pattern of unauthorized trades and excessive commissions.

The account, worth roughly $1.3 million at the start of 2017, had been charged $128,000 in commissions that year — nearly 
10 percent of its value, and about 10 times what many financial planners would charge to manage accounts that size.

In August 2017, the broker had sold two-thirds of the portfolio, or about $822,000, and then reinvested most of the proceeds, 
yielding about $47,600 in commissions.

The broker was selling stocks in small batches multiple times a day. In April 2017, he sold between 75 and 125 shares of Exxon 
eight times in one day, rather than all at once, generating commissions on each sale.

◦ Ms. Dewart also discovered that the Exxon stock and other investments were being held in a margin account. She said she never approved 
opening such an account.

J.P. Morgan had canceled 681 of the 1,499 transactions for 2017, crediting about $84,000 in commissions. That left 818 trades
and commissions totaling about $44,000 for the year — about 3.8 percent of the account’s value, still triple what many financial
planners would charge.

Brokers are only paid each time they conduct a transaction, their interests are not necessarily aligned with those of their clients
◦ Brokers are not necessarily fiduciaries, meaning they do not always have to act in a client’s best interest. Instead, brokers typically only 

have to recommend investments that are “suitable.”

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

5

Evolution of the Fiduciary Standard 
of Investment

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Forms of 
Financial Advisor Standards:

Suitability Standard:

Advisors make suitable (reasonable) recommendations

Advisors regulated by FINRA

Not required to put client’s interest first

Not obligated to disclose conflicts of interest

Fiduciary Standard:

Required to put client’s best interest first

Avoid conflicts of interest

Binds Advisor + Firm as a Fiduciary to client

Avert any “Material Conflict of Interest”

6

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Department of Labor (DoL) Fiduciary Rule

“When advisers choose to give advice to retail retirement investors pursuant to 
conflicted compensation structures, they must protect their customers from the 
dangers posed by conflicts of interest” – DoL press release
◦ Every advisor must adopt the best interest standard which has 2 components:

◦ Prudence: have a prudent process – identify the client’s investment objective, risk tolerance, financial 
circumstances and needs of the investor

◦ Loyalty: put client’s interest ahead of advisor’s interests

◦ ORIGINAL Implementation date: June 9, 2017

◦ VACATED by 5th Circuit Court March 2018

7Source: https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fact-sheets/dol-
final-rule-to-address-conflicts-of-interest  

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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DOL Fiduciary Rule Vacated 

• The 5th U.S. Circuit Court of Appeals has issued a final mandate certifying 
its mid-March decision in a case that has now successfully derailed the 
Department of Labor’s (DOL) long-running effort to expand the definition 
of fiduciary advice under the Employee Retirement Income Security Act 
(ERISA).

• The U.S Chamber of Commerce and the Securities Industries and Financial 
Markets Association alleged that the DOL had overstepped the bounds of 
its authority in promulgating the expansive new set of rules. Fascinating in 
hindsight, the arguments failed flatly in the initial district court trial, but 
that’s all history now.

• The issuance of the 5th Circuit mandate leaves the Securities and 
Exchange Commission (SEC) in the driver’s seat when it comes to the 
issuance of any new conflict of interest regulations that could impact the 
retirement planning marketplace.

Source: https://www.plansponsor.com/5th-circuit-officially-mandates-decision-vacate-dol-fiduciary-rule/

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

9

SEC Investor Protection Rule

The proposed rule, dubbed Regulation Best Interest, would require broker-dealers to act in the best 
interest of retail customers when recommending securities transactions.

Firms would have to meet three obligations, according to the SEC:
1. Disclosure: Broker-dealers must disclose key details of the client-broker relationship, including 
conflicts of interest.
2. Diligence and care: Firms must exercise "reasonable diligence, care, skill and prudence" to 
understand the product they're recommending to clients. They must also have a reasonable basis to 
believe that this investment, as well as a series of recommended transactions, is in the investor's best 
interest.
3. Conflict of interest: Broker-dealers must maintain and enforce policies and procedures to identify 
and disclose and mitigate — or eliminate — material conflicts of interest stemming from financial 
incentives.
The SEC also proposed reaffirming the fiduciary duty that advisors owe to their clients.

Source: https://www.cnbc.com/2018/08/08/what-you-need-to-know-about-this-new-investor-protection-rule.html  
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Effect of the Suitability Standard
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_____________________________________________________________________________________

_____________________________________________________________________________________ 

Section 4482(e) of Professional Fiduciaries Bureau – Code 
of Ethics

The licensee may incur expenses that are appropriate to the estate, in relation to the assets, 
overall investment strategy, purpose, and other relevant information and circumstances when 
investing and managing estate assets.

13
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Fees of High Cost Investment Products

◦ Mutual Funds: Average Expense Ratio (1.19%) + Average Mutual Fund 
Trading Cost (1.44%) + Advisor Fee (1.00%) = 3.63% Total “All In” Cost

Annuities: Annual Fees ~2% + 6% Upfront Fee to Selling Agent + 6.50% Surrender charge if fund is 
sold early

◦ Municipal Bonds: Pay 2x as much for Muni vs Corporate bond

◦ 1.73% or $1,730 Muni Spread vs. 0.87% or $870 Corp Spread per $100K

Unit Investment Trust (UIT): 

◦ Typical 24 Month UIT Sales Charge: 1.00% Initial (upfront), 50bps C&D Fee 
+ 2.95% Deferred = 3.95% Total

14

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

15

A new survey of almost 1,000 financial advisers sheds light on what U.S. investors are actually 
paying and what they’re getting in return. Inside Information, an adviser newsletter, asked 

advisers about a variety of costs to clients, including investment fees, trading costs, and financial 
planning fees. The sample was limited almost entirely to independent advisers, who tend to 

charge more transparent fees than brokers or insurance agents paid on commission.

Looking solely at the median cost of hiring an adviser can be deceiving. These numbers are just the 
cost of hiring an adviser, and don’t take into account other fees that investors pay. The biggest are 
fees on mutual funds and other investments.
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If you add up all the costs paid by investors, including trading costs and platform fees, 
the total is a lot higher than 1 percent.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Beware of Financial Products
“If You Can’t Understand It In 30 Seconds, Don’t Buy It”

Be aware of the advisor who only quote their front end fee.  Ask for “ALL IN” Fee quote, including 
internal costs.

What products does the advisor use?

How much turnover is in the portfolio?

Do they charge any additional commissions or fees?

What “spreads” are in the quoted cost of purchase or sale?

Do they invest in structured products, private placements or alternative investments?

Turnover ➔ Taxes ➔Higher Accounting Costs

17

Information obtained from “Shedding Light on ‘Invisible’ Costs: Trading Costs and Mutual Fund Performance” by Roger Edelen, Richard Evans and Gregory Kadlec.
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Financial Planning 
= 

Basis for Fiduciary Standard

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

PERSON CENTERED PLANNING
CLIENT NEEDS DETERMINE BUDGETS & INVESTMENTS

19

• “A trustee shall invest and manage trust assets as a prudent investor 
would, by considering the purposes, terms, distribution requirements, 
and other circumstances of the trust. In satisfying this standard, the 
trustee shall exercise reasonable care, skill, and caution.“ UPIA §2(a); {CA 
PC §16047(A)}

• “In making and retaining investments made under this section, the 
guardian or conservator shall take into consideration the circumstances of 
the estate, indicated cash needs, and, if reasonably 
ascertainable, the date of the prospective termination of the guardianship 
or conservatorship. “ CA PC §2574 
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NGA Standard 18 –
Fiduciary (Conservator/Trustee) of the Estate: Responsibilities 

The Fiduciary shall ascertain the income, assets, and liabilities of the person.

The Fiduciary shall ascertain the goals, needs and preferences of the person.

The Fiduciary shall coordinate and consult with others close to the person.

Communicate to the person the role of the Fiduciary.

The Fiduciary shall become educated about the nature of any incapacity, 
condition and functional capabilities of the person.

20

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

NGA Standard 18 – Fiduciary (Conservator/Trustee) of the Estate: 
Responsibilities (con’t)

The Fiduciary shall develop and implement a financial plan and budget for the management of income and 

assets that corresponds with the care plan for the person and aims to address the goals, needs and 

preferences of the person. The Fiduciary of the estate and the guardian of the person (if one exists) or other 

health care decision-maker shall communicate regularly and coordinate efforts with regard to the care and 

financial plans, as well as other events that might affect the person.

Fiduciary shall value the well-being of the person over the preservation of the estate.

Fiduciary shall maintain the goal of managing, but not necessarily eliminating, risks.

The financial plan shall emphasize a “person-centered philosophy”.

“Needs Based Approach to Financial Decisions” embodies all of these principles and best maximizes the 

Client’s welfare.
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Client Assessment
[LASC Rule 4.89(a)]

Needs & Goals of Conservatee/Beneficiary

Short-term, Intermediate-term & Long-term Expenses

◦ Care Needs/Accelerated Care

◦ Adaptive Equipment, Physical Therapy, Clinics, etc.

◦ Freedom Goal – Travel/Fuel

◦ Home Purchase/Maintenance; Goal of Remaining in Home

◦ Adaptive Transportation & Ongoing Replacement

◦ Clothing/Specialized Clothing

◦ Legal and Administrative Expenses (Trustee Fees)

22
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_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Client Assessment (con’t)
[LASC form PRO 023]

Resources of Conservatee/Beneficiary

Income Issues

◦ Social Security, SSI, SSDI, Pensions

◦ Rental Income (especially from family 
members)

◦ Payments From Annuities/Insurance

◦ Reasonable Expected Return on 
Investments

23

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  275



COMMON NEEDS

Comprehensive, Targeted Therapies to Improve 
the Client’s Life

Proper Living Arrangement & Respectful 
Domicile

Adaptive Equipment

Mobility Issues

Electronic Equipment

Quality of Life Items

Advanced Medical Procedures

Effective Counseling

Guardian and Attorney Fees

COMMON WANTS

Large Expensive Home(s)

Family Expenditures

“Folding Money”

“Quack” Medicine

Unsuitable Purchases –> Unusable by Ward

Suspect Business Ventures

Irrational Conservatism in Investments

Irrational Risk Taking in Investments

24
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_____________________________________________________________________________________ 

Budgeting and Forecasting

Target Budget

◦ Determine “Wish List” of Needs/Wants

◦ Collaboration with Expert Professionals

◦ Alternative Solutions (Placement)

◦ Prioritization

25
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◦ Age, Life Expectancy – RATED AGE and Actuarial Life 

Expectancy

◦ Inflation

◦ Taxation

◦ Risk Tolerance – Various Levels

◦ Probabilistic Forecasting
◦ How likely is the proposed budget to be fulfilled?

◦ How likely are alternative scenarios?

26

Testing the Budget
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_____________________________________________________________________________________ 

27

Budget Test Example

Overall 
Likelihood of Success

Potential Achievable Lifestyle

Source: Merrill Lynch Wealth Outlook Report
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Risk Determination

Risk Allocation Framework
◦ The needs, circumstances, age and financial risk tolerance of the beneficiary will determine the appropriate 

risk level of the client’s investment

◦ Risk and Return Trade-Off 

◦ Stable, low risk investments [a low ‘fear factor’] versus achieving a higher 
annual budget to improve the beneficiary’s lifestyle and combat the effects of 
inflation.  

◦ Combine safety and surety for short term needs with higher yielding 
investments dedicated to achieving long term goals.  

◦ Ex: Combination of  cash savings accounts with short term bonds and high 
quality stocks.

28
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Investment Risk Models

29
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Enabling the Fiduciary 
Standard

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Uniform Prudent Investor Act 
(CA PC §§ 16002(a), 16003, 16045-16054)

Uniform Prudent Investor Act 

“ A trustee shall invest and manage trust assets as a prudent investor would, 
by considering the purposes, terms, distribution requirements, and other 
circumstances of the trust. “

Provides for “safe harbor” for Trustees.

Risk can be legally viewed in totality for the portfolio, rather than on each 
invested security.

Allows for prudent diversification of the client’s investment assets.

Focus is on the PROCESS of how investments are determined and implemented. 

Periodic review of portfolio risk, returns and relative performance is necessary 
to maintain “safe harbor.”

31
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Uniform Prudent Investor Act 
(CA PC §§ 16002(a), 16003, 16045-16054)

Trustee Duties Under UPIA
◦ A duty to make trust assets productive.

◦ A duty to select risk and return objectives reasonably suited to the particular trust.

◦ A duty to diversify.

◦ A duty to evaluate investments in the context of the portfolio as a whole.

◦ A duty to avoid unreasonable or inappropriate costs.

◦ A duty to consider tax consequences.

32

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Delegation & Liability

Probate Code 16052:

(a) A trustee may delegate investment and management functions as prudent under the circumstances. The trustee shall 
exercise prudence in the following: 

(1) Selecting an agent. 

(2) Establishing the scope and terms of the delegation, consistent with the purposes and                      
terms of the trust. 

(3) Periodically reviewing the agent's overall performance and compliance with the terms of the 
delegation.

(b) In performing a delegated function, an agent has a duty to exercise reasonable care to comply with the terms of the 
delegation. 

(c) Except as otherwise provided in Section 16401, a trustee who complies with the requirements of subdivision (a) is not 
liable to the beneficiaries or to the trust for the decisions or actions of the agent to whom the function was delegated. 

(d) By accepting the delegation of a trust function from the trustee of a trust that is subject to the law of this state, an 
agent submits to the jurisdiction of the courts of this state.

33

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  280



California Probate Code Section §2574

(a) Subject to subdivision (b), the guardian or conservator, WITHOUT AUTHORIZATION OF THE COURT, 
may invest funds of the estate pursuant to this section in:

(1) Direct obligations of the United States, or of the State of California, maturing not later than FIVE 
YEARS from the date of making the investment.

(2) United States Treasury bonds redeemable at par value on the death of the holder for payment of 
federal estate taxes, regardless of maturity date.

(3) Securities listed on an established stock or bond exchange in the United States which are purchased 
on such exchange.

(4) Eligible securities for the investment of surplus state moneys as provided for in Section 16430 of the 
Government Code.

34

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

CA PC §2574 PROHIBITED INVESTMENTS

California Probate Code §2574 Does NOT Allow Purchase of:

Traditional Mutual Funds or Unit Investment Trusts.
◦ U.S. Treasury or CA State bonds greater than 5 years in maturity.
◦ Corporate Bonds of any type or maturity (unless exchange listed).
◦ OTC stocks.
Annuities or Insurance Contracts.
◦ Non-public REITS or Limited Partnerships.
◦ Gold or Silver Bullion or Coins, Stamps or Collectibles.
◦ Trust Deeds, Viatical Settlements, Oil & Gas Partnerships.
◦ Alternative Investments, Hedge Funds, Strategic Return Notes.
◦ And many other “risky” investments.

35
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CA RULE of COURT 7.903

Rule 7.903. Trusts funded by court order

→ Litigation SNT or Conservatorship to Trust Transfers

(2)"Continuing jurisdiction of the court" under (b) means and refers to the court's continuing subject matter 
jurisdiction over trust proceedings…

(3)"Court supervision under the Probate Code" under (b) means and refers to the court's authority to require prior 
court approval or subsequent confirmation of the actions of the trustee as for the actions of a guardian or 
conservator of the estate…

(4) Prohibit investments by the trustee other than those permitted under Probate Code Section 2574 

(8)Require compensation of the trustee, the members of any advisory committee, or the attorney for the trustee, 
to be in just and reasonable amounts that must be fixed and allowed by the court. The instrument may provide for 
periodic payments of compensation on account…

36
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_____________________________________________________________________________________ 

Fiduciary Standard 
for

CONSERVATORSHIPS

Conservatorship Investment Accounts cannot be brought under the Fiduciary 
Standard of Investment without prior court approval.

Example minute order language:

“The Conservator is authorized to hire an investment manager and to delegate the day to day authority 
over investment decisions to the advisor.”

37
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Fiduciary Standard 
ADVANTAGES

Authorizing the Fiduciary Standard of Investment for 
Conservatorships/Guardianships assures:

◦ Prudent investing without investment advisor conflict of interest.

◦ A higher standard of advisor liability and better oversight of 
conservatee/ward assets.

◦ Improved compliance with CA PC §2574 investment restrictions

◦ Better efficiency of investment management, leading to lower costs 
to clients.

◦ Reasonable and  fully disclosed costs of investment.

38
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Case Study #1
What You See Isn’t What You 

Get
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Judicial Council Form 
“The Accounting Balances, but…”

Most Relevant Facts are Never Addressed:
◦ How Extreme is the Risk of Loss?

◦ What are the “All In” Fee Costs?

◦ What was the Total Return?  (Not Just Interest & Dividends)

◦ How Does the Return Compare Relative to Market Conditions? (Risk Adjusted Index)

◦ Does the Investment Objective Match the Client’s Goals?

◦ Is the Asset Allocation Prudent for Conservatee’s Circumstances?

◦ Is the Progress to Client’s Goals On Track?

Many Judicial Council Form Entries are Misleading:
◦ “Gains & Losses on Sale” Ignores Commissions and Spreads

◦ “Gains & Losses on Sale” Ignores “Hidden” Internal Investment Costs

◦ “Property On Hand” Beginning V. Close is Not Very Meaningful.

40

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  284



42

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

43

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  285



44

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Observations on Court Accountings

Fee Calculation:

◦ $7,580.44 fee per quarter on $1,648,300.78 = 1.84% per year Management Fee

Additional Hidden Commission Costs:

◦ CNA Bond➔ $21,000 sold at 122% Price = $25,620.00 Principal, plus Accrued Interest $608.83 = 
Total Proceeds Should Be = $26,228.83; 

Accounting shows $25,971.38 Received ➔ $257.48 Commission Not Disclosed = 1% FEE

➔ 2.84% Total Fee

◦ Sanofi Stock➔ #230 Shares sold at $52.61 Price = Total Proceeds Should Be = $12,100.30; 

Accounting shows $11,977.80 Received ➔ $122.50 Commission Not Disclosed = 1.02% FEE 

➔ 2.86% Total Fee

Additional Hidden Internal Costs:

◦ Oppenheimer Mutual Fund➔Management Fee, Distribution Fee, Transaction Costs and Taxes ➔
0.92% per year Additional Hidden Fees ➔ 1.84% + 0.92% = 2.76% All In FEE

45
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Investment Platforms

Traditional / Transactional Broker
◦ Beware of Commissions and Suitability Standard

◦ Beware of non-compliance UPIA & PC §2574 Investing

Mutual Fund / Mutual Fund Supermarket / UIT’s
◦ UIT’s: High internal fees & Upfront Costs – not managed

◦ Beware of Non-Transparent Costs of Mutual Funds

◦ Not PC §2574 Compliant

Separately Managed Account (SMAs)
◦ Beware of high frequency transactions

◦ Beware of high costs for court accountings (hidden fees)

◦ May unintentionally violate PC §2574 (Foreign Ordinary shares)

Delegation / Discretionary Accounts
◦ Fiduciary Standard = Low Costs, Best Interest Standard, & Best Liability Protection

48
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Observations On 
Court Accountings

“Receipts” V. Total Return

◦ Conservatively focused account for an aged beneficiary.

◦ Goal is to match inflation and beat the bank interest rate – with low risk.

◦ At First Glance, it appears the Beneficiary did not earn much money = $15,461.92 of Dividends 
and Interest

◦ Fees appear high in relation to earnings = $13,394.10 Total Fees.

Total Return = Earnings PLUS Net Appreciation

◦ Gross Appreciation was $43,081.10, plus Interest of $15,461.92 = 

$66,147.07 Gross Total Return

◦ Gross Total Return of $66,147.07 less Fees of $13,394.10 and Loss On Sales of $795.03 

= $51,957.04 NET Total Return (or Value Change for Accounting Period) = +5.26%

50
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Case Study #2
Special Needs Trust
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LASC Rule #4.115 – 4.117
Special Needs Trusts

4.115(c) Special Needs Trusts. When the settlement proposes the establishment of a 
special needs or other trust as provided in Probate Code sections 3600 to 3612, the terms 
of the proposed trust must be reviewed by the Probate Department. The terms of the 
trust must include the provisions required in California Rules of Court, rule 7.903, and 
Local Rule 4.116. 

53
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Conflict of Interest

“A situation in which a professional is in a position to 
derive personal benefit from actions or decisions 
made in their official capacity.”

“A situation where a professional has competing 
interests or loyalties.”
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Scenario Comparison

55
Source: Merrill Lynch Wealth Outlook Report  
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Scenario Comparison (Con’t)

56
Source: Merrill Lynch Wealth Outlook Report

Asset Level is Approximately $560,000
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Case Study #3
Probate Code Compliance
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What Is This $*#€*?

Concentration & Esoteric Investment Examples
◦ Oil Industry concentration

◦ Hedge Funds, Long/Short, Leveraged Securities

◦ Non-Public REIT’s and Partnerships

◦ Annuities and Life Insurance Product

58
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Case Study #4
Mediating Family Disputes
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Investment Observation & Recommendation 
Summary

69

This is a road map for the client:
• Objectives to Consider

• Definition of the specific needs of the client
• Summary of Observations

• Overview of client’s current situation 
• Summary of Recommendations

• Analysis & overview of proposed allocation to fulfill specific 
needs

• Methodology
• Disclosure of fees, tax issues, court approval language

• Summary of Benefits
• Details of the customized investment strategy
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Case Study #5
Budget Crunch

 

_____________________________________________________________________________________
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_____________________________________________________________________________________

_____________________________________________________________________________________ 

Case Facts
Client is 72 years old

She has investment assets of $155,000

Owns a home but doesn’t live in it; children live in it rent free

Home is worth over $1 Million

Has a reverse mortgage

Annual expenses are $120,000

73
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CONSERVATORSHIP CASE:
Accessing Cash from Residential 

Property

74

Options
Annual 
Budget

Annual Income

Assets & 
Income 

Deplete(A
ge)

Assets & 
Income
Deplete 
(Year)

Likelihood of 
Success 

Confidence 
Level

Potential 
Achievable 

Lifestyle 
Confidence
Level (80%)

Do Nothing $60K $2.4K yr 85 2011 < 10% $13,850

HELOC $73K $2.4K yr 87 2013 < 10% $27,830

HELOC + Raise Rent $73K $14.4K yr 88 2014 < 10% $32,207

Sale of Home $60K $250K (1x) 90 2016 85%-90% $41,480
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Resources

Prudent Investor Act Summary : 
www.uniformlaws.org/ActSummary.aspx?title=Prudent%20Investor%20Act

CA Rule of Court #7.903: http://www.courts.ca.gov/cms/rules/index.cfm?title=seven&linkid=rule7_903

CA Probate Code Section #2574: http://www.leginfo.ca.gov/cgi-
bin/displaycode?section=prob&group=02001-03000&file=2570-2574

www.personalfund.com

76

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Thank You!!!
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Contact Information:

The Special Needs Team
Merrill Lynch, Pierce, Fenner & Smith Inc.

Local Financial Advisor – John Schoeppach: 2320 E. Bidwell Street, 
Suite 100 Folsom, CA 95630

Headquarters – Scott MacDonald: 801 10th Street, 7th Floor, Suite 1, 
Modesto, CA 95354

Phone: (800) 569-8217

Email: Scott_M_Macdonald@ml.com
John_Schoeppach@ml.com

 

_____________________________________________________________________________________
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HOW TO COMMUNICATE WITH  

DIFFICULT CLIENTS 

 

SATURDAY, APRIL 13 

8:30AM - 9:30AM 

 

PRESENTED BY 

CAMI MCLAREN 

MCLAREN COACHING 

HON. THOMAS WARRINER, RET. 

ADR SERVICES, INC. 



 

 
C a m i @ m c l a r e n c o a c h i n g . c o m  

 
Page 13 

 
About McLaren Coaching 

 Cami McLaren has been coaching attorneys since 2008. She is certified as a 
Performance Coach, a Leadership Coach, and an NLP (neuro-linguistics 
programming) practitioner.  She is credentialed by the International Coaching 
Federation with the designation Professional Certified Coach (PCC). 
 
 Ms. McLaren graduated from McGeorge School of Law in 1991 and 
practiced law for 16 years before becoming a performance coach. As a coach, she 
brings her experience as a lawyer into her practice, which focuses on assisting 
professionals to achieve balance in their lives.  
 
 As a lawyer herself for 16 years, Cami is well-aware of the pressures facing 
not only law firms but sole practitioners.  
 
 In law school, attorneys are not taught to effectively practice law. Many 
attorneys begin their careers in a firm and practice law the way that firm practices 
law. Other attorneys hang out their shingle and learn as they go. Attorneys learn 
how to argue and win cases, how to navigate the court system, how to write briefs, 
but often do not know how to create relationships with clients that engender trust 
and confidence. As such many struggle with "client control" and getting referrals. 
Many attorneys do not know how to effectively balance work and home life to 
avoid burnout and stress. Practicing law is challenging in ways that other 
professions are not.  
 
 Cami is trained to assist attorneys in these areas and she helps them learn 
how to work more effectively and efficiently with more satisfaction overall. (See 
website for testimonials.)  
 
 See the McLaren Coaching website for more information, or call Cami 
directly for a free 30 minute sample coaching session to see what you can 
accomplish through coaching!  (916) 747-3660. 
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HON. THOMAS E. WARRINER (RET.) 
 

Mediator | Arbitrator | Referee  

 
Judge Warriner is a dedicated public servant with an accomplished legal career spanning five decades. 
After graduating from UCLA School of Law, Judge Warriner joined the California Department of Justice as 
Deputy Attorney General. He then worked as Deputy Director and Chief Counsel for the California 
Department of Health, before returning to the Department of Justice to serve as Senior Assistant Attorney 
General. He later headed one of the largest public agencies of the State of California as Undersecretary 
and General Counsel of the California Health and Welfare Agency, serving in this capacity until his 
appointment to the bench in 1990. 
 
As a Judge of the Superior Court of California, County of Yolo, Judge Warriner handled a great variety of 
civil matters and presided over all trial court assignments, including civil, criminal, juvenile, family, and 
probate. Since 2010, he has continued to serve in the Assigned Judges Program at the direction of the 
Chief Justice, presiding over court and jury trials in the counties of Solano, Napa, Yolo, Sacramento, Placer, 
El Dorado, San Joaquin, Tahama, Shasta, and Butte. 
 
Judge Warriner joined ADR Services, Inc. in 2019 as a full-time mediator, arbitrator, and referee. He is 
available to conduct hearings in all counties across Northern California with no additional travel fees. 
 

AREAS OF SPECIALIZATION 

 

 Business & Commercial Contract  Personal Injury 

 Employment  Professional Liability 

 CEQA / Environmental  Probate, Estates & Trusts 

 Land Use  Family Law 

 Proposition 65  Cannabis Disputes 
 

JUDICIAL EXPERIENCE 

 
Judge, State of California, Assigned Judges Program 2010-2018 

 Presided over court and jury trials in the counties of Solano, Napa, Yolo, 
Sacramento, Placer, El Dorado, San Joaquin, Tahama, Shasta, and Butte 

 

  
Judge, Superior Court of California, County of Yolo 1990-2010 

 Appointed in March 1990 and elected in subsequent elections  

 Handled a great variety of civil matters in all of the trial court assignments, 

including civil, criminal, juvenile, family, and probate 

 

 
PROFESSIONAL EXPERIENCE 

 
State of California, Health and Welfare Agency 1985-1990 

 Undersecretary and General Counsel (1985-1990)  
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State of California, Department of Justice, Office of the Attorney General 1968-1985 

 Senior Assistant Attorney General (1979-1985)  

 Deputy Attorney General (1969-1973 and 1974-1979)  

  
State of California, Department of Health 1973-1974 

 Deputy Director and Chief Counsel (1973-1974)  

 
MILITARY EXPERIENCE 

 
Served from Private to Staff Sergeant, U.S. Army Reserve 1966-1972 

 Trained as a Combat Medic in the U.S. Army and assigned to several locations  

 
EDUCATION  

 
J.D., University of California at Los Angeles, School of Law 1967 
B.A., University of California at Los Angeles 1964 

 
PROFESSIONAL TRAINING 

 
Graduate, “STAR: A Systematic Approach to Mediation Strategies”, Straus Institute 2018 
Participant, Brookings Economic Institute for Judges 2005-2006 
Graduate, Boardlink Program – a specialized training program for Board Members 2005 

 
TEACHING EXPERIENCE 

 
Professor, Glendale College of Law (Los Angeles) and Lincoln Law School (Sacramento) 1986-2012 

 Taught Introduction to the Study of Law, Real Property Law, Administrative Law 
and Remedies (Equity) 

 

 
MEMBERSHIPS & ACTIVITIES 

 
Member, Advisory Council of the National Institute of Environmental Health Science 
Medi-Cal Therapeutic and Drug Advisory Committee 
Governor’s Blue Ribbon Commission on Child Support Development and Enforcement 
Trial Courts Budget Committee 
State Bar of California 
California Judges Association (CJA) 
Member, CJA Cultural and Educational Mission to the Republic of South Africa (2012) 
Yolo County Bar Association 
Alliance of California Judges 

 
PUBLICATIONS 

 
Author, “Safe Drinking Water and the Toxic Enforcement Act of 1986,” Journal of the American Medical 
Association (1988) 

 

PCBA 2019 Spring MCLE -  305



 

 

 

MCELHANEY ON LITIGATION 

Difficult Clients 
BY JAMES W. MCELHANEY 

JULY 2004 

•    

I walked into Angus’ office and set a box of apple-walnut bear claws and a fresh pot of dark 
mountain roast on his desk. 

 
 
“This looks serious,” he said. “Have you been indicted?” 

“Nope,” I said. “I just need a little help with my column.” 

“Of course,” Angus said. “But next time, don’t scare me with a half-dozen bear claws. Two are 
enough. Do you have a topic?” 

“Problem clients,” I said. 

“Perfect,” said Angus. “I don’t know any lawyers with clients who don’t have some seriously difficult 
ones.” 

“That’s because of what we do for a living,” said Flash Magruder, who walked in and sat down in the 
leather chair. “We represent difficult people—folks who can’t solve their own problems—which are 
often created by the way they act or how they conduct their business in the first place.” 

“I’m sorry,” I said to Flash, “I didn’t know you had an appointment.” 

“I don’t,” Flash said. “I stopped by to get some quick advice about how to deal with an obstreperous 
client, and walked in the door when I heard you talking about my problem. By the way, are those 
fresh bear claws?” 

“The starting point,” Angus said, “is to know everything you can about your potential client before 
you take the case. Not just to verify what you’ve been told about the dispute, but also to do a 
background check on who you’re thinking about representing. It’s troubling to invest several hundred 
thousand dollars in a big case only to find out that the CEO of your client has a conviction for 
criminal fraud for running a car-theft ring in Utah.” 

“Or whether they’ve ever filed a lower-back-injury claim before this one,” Flash said. 

“Tell me about it,” said Beth Golden, walking in the door. “And it’s not enough just to know whether 
they have criminal backgrounds or filed similar claims before. You need to know whether you can 
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trust them—and even more important, whether you can stand working with them. By the way, does 
anyone have their name on that last bear claw? The folks in the Donut Hole said Jimmy walked out 
with the last six.” 

“Wait,” Flash said. “I’m not sure I agree with Beth’s touchy-feely idea that you’ve got to love your cli-
ents.” 

“I didn’t say you’ve got to love them, or even like them,” Beth said. “But if you can’t stand them, 
you’re not going to be able to do professional-level work for them, so probably someone else ought 
to represent them.” 

“I agree with the idea that who is a difficult client depends in part on who is the lawyer,” Angus said. 
“So you need to be aware of how you feel about the new bundle of problems you’re taking on. There 
are some folks you ought to be wary of. The problem is, we typically pay more attention to the details 
of the case than we do to the kind of client we have until it’s too late to do much about it.” 

I was just beginning to wonder whether Angus would come out with one of his famous lists. And here 
it is. 

HIGH-MAINTENANCE CLIENTS 
Steven Rosen of Portland, Ore., tells about the nice elderly couple with the solid personal injury case 
on a contingent fee that drove his entire firm crazy by calling at least once every single day for 
months. 

They lived on the other side of the country, and their questions always required long-distance 
callbacks. At first it was just odd little questions about their case. 

But then those turned into requests for free advice on every conceivable legal question that popped 
into their heads. 

“There’s no one right way to handle a situation like that,” Flash said. “If the word gets around that 
you’re blowing off your clients, it can really hurt your reputation.” 

“You could tell the clients that questions about their case are included in their contingent fee, but 
you’ll have to charge your standard rate for their other work,” Beth said. 

“I like that,” Angus said. “It’s a lot better than what the Milwaukee lawyer called the ‘Artful Dodger’ 
did with a constantly hovering high-maintenance client. 

“This client was so persistent, he would walk over to the firm’s offices when he couldn’t reach the 
Dodger on the phone. So the Dodger had the receptionist give his secretary a buzz whenever this 
client walked in the door. 

“Then the Dodger would put on his aviator sunglasses and walk eight floors down the back stairs to 
the coffee shop. Apparently the client thought the Dodger must be a terrific lawyer to be so busy, 
and the firm never lost him.” 

MICROMANAGERS 
A special variety of the high-maintenance client is the micromanager. 

Large corporations with aggressive house counsel, “Rambo clients” for whom hardball litigation is 
part of how they do business, and some insurance companies that insist on never fully paying any 
claim (no matter how valid) specialize in micromanaging. 

The problem is, they want to run the entire case, but they want you to take responsibility for what 
happens. 

PCBA 2019 Spring MCLE -  307



Even though it’s the clients’ case, you still owe them your best professional advice. So you may find 
yourself constantly telling clients that what they want to do can cause them a lot more trouble than 
they are already in. 

And there are “Rambo firms” that seem to specialize in dealing with this kind of client. They are the 
ones that noisily and aggressively overlitigate all of discovery and pretrial preparation—convincing 
clients that they’ve hired the meanest dogs in town. Then, after spending far too much time and 
money venting their client’s spleen, they ease the case into a settlement that could have been 
reached at less than half the cost. 

You already know this isn’t an ethical way to practice law. It’s also an unethical way to engage in 
client entertainment. 

MANIPULATORS 
Some corporate clients—especially the ones with a management system that plays competing 
teams against each other to find the best solution to a problem—will play whole law firms against 
each other in big cases. 

It’s an awkward way of splitting discovery between different firms to make pretrial practice a law firm 
“beauty contest” as well as trial preparation. 

It courts disaster because no one firm has a handle on the entire case. No matter how carefully you 
later read every deposition and pore over the interrogatories and pretrial motions, there is no 
substitute for having been in the case from the beginning. 

If you find that this is what clients are doing, you have an ethical obligation to point out the danger 
they’re facing—even if it means they pick some firm other than yours to be in charge of the case. 

THE OBSESSED 
People will walk in your door who turn out to be fixated on some strange principle or misconception. 
Typically, these people need help that you’re not qualified to give, although sometimes all they really 
need is for someone to listen to their troubles. 

Take the case of the young Dallas lawyer—a former assistant U.S. attorney—who was in his office 
when an elderly man walked in the door. “I’m here because you’ve got the reputation of being the 
most fearless lawyer in Dallas,” the man said. 

The young lawyer smiled and said, “How can I help you?” 

“I’ve come because the FBI put a radar bell on me, and it’s driving me crazy,” the man said. 

“A radar bell,” the lawyer said. “What’s a radar bell?” 

“It’s a secret electronic machine,” the man said. “They just turn it on, and they can see you and hear 
you wherever you go.” 

“How do you know it’s on?” the lawyer said. 

“Because I can feel it,” the man said. “It’s on now.” 

“Then they must know you’re here,” the lawyer said. “I’m going to put a stop to this.” 

He picked up the telephone and told his secretary, “Get the U.S. attorney on the phone.” 

When his old friend, the U.S. attorney, came on the line, the lawyer said, “Mike, he’s here … What 
do you mean, who? The one you put the radar bell on, that’s who. And you better turn it off right 
now, or there’s going to be trouble!” And he slammed down the phone. 
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Five minutes later, the man said, “It’s gone! They’ve turned it off. How can I ever thank you?” 

“Glad to help,” said the lawyer. “There’s no charge. It’s all in a day’s work.” 

But it did cost the young lawyer dinner the next Saturday night. 

THE SMELL TEST 
Peter Baird of Phoenix says there is a way to spot a particularly difficult client: when the whole 
situation smells. Everything this person says gives off a bad odor. There’s something rotten in the 
client, in this transaction, and what he is telling you. If things don’t go his way, he will turn on you just 
as fast as he’s turning on his former partner or boss, and implicate you in the entire mess. 

“And yet,” says George Bramblett of Dallas, “not all bad people are bad clients. One of the most 
revered lawyers in the United States is still the late Edward Bennett Williams. He built his practice 
and firm in part by representing mobsters and crooks—people most ‘white shoe’ firms would never 
touch. But he always did it ethically. As Williams used to say, ‘If anyone is going to jail, make sure 
it’s your client, and not you.’ ” 

 

James W. McElhaney is the Baker and Hostetler Distinguished Scholar in Trial Practice at Case 
Western Reserve University School of Law in Cleveland and the Fred Parks Distinguished Lecturer 
in Trial Advocacy at South Texas College of Law in Houston. He is a senior editor and columnist for 
Litigation, the journal of the ABA Section of Litigation. 
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Tips for Dealing with Difficult People 
BY MATT POTEMPA ON AUGUST 14, 2017 · 

 

We all know the feeling—a clenched jaw, tense stomach, on the back of your heels but ready to pounce if 
given an opening. You have engaged and are now interacting with a Sensibility-Challenged Individual. This 
person is the opposite of the “reasonable man” or “fair-minded and informed observer” you learned about in 
law school. Clients, opposing counsel, judges or staff, a law practice setting is a workshop for life’s most 
difficult problems, and attorneys encounter more difficult people than most. 

Proceed with utmost caution, as this can be a difficult creature to maneuver. 

Follow the following steps to diffuse the encounter and leverage the situation to your benefit. 

1. Listen. More than anything, this soul wants to be heard and vindicated. Matching their vitriol will only 
worsen the encounter. Try to understand the source of their frustration while avoiding the temptation to 
interrupt and correct. Make proper eye contact and focus on your body language. Nod empathetically. Ask 
yourself, “Is this a rational person who is capable of being reasonable?” 
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2. Educate without being condescending. Explain your world. Non-lawyers often do not understand how 
quickly legal fees may rise relative to other professionals with no obvious result. Whether your practice is 
litigation or transactional, being a consumer of legal services is confusing and stressful. A difficult 
opposing counsel may need to understand your predicament. 

3. Know when to confront and how to deal with difficult realities. Evaluate and choose the appropriate 
medium of communication for the situation. Do not summarize the outcome of an important motion via e-
mail or voicemail. If a deal has died, be sensitive to the resources your client or opposing counsel has 
contributed. 

Never avoid having the conversation you know is necessary. Set the tone by commanding attention. “We need 
to have a candid conversation and assess this case.” You are not a politician, you are a lawyer. Sugar-coating a 
difficult situation with no easy answer only creates false expectations and delays the inevitable disappointing 
reality all parties will ultimately be forced to reckon with. 

If a client is in the wrong, don’t be afraid to tell them. Evaluate objectives through the lens of testimony and 
parties’ positions rather than through how parties wish reality to be. 

4. Unresponsiveness and inattention in a law practice can cause huge delays and expense. If your 
attempts to move a matter forward are thwarted by yelling matches or simply silence, be tactical yet 
constructive in your approach. Effective lawyering is often a chess match, and you must think two or three 
steps ahead. Treat every communication as if it will one day be read aloud in open court or in a conference 
room. Catalogue your attempts at resolution, and be prepared to objectively explain a stalemate while 
highlighting your white-gloved attempts to gain headway. 

5. Did you make a mistake? If so, own it, control damage and put measures in place to minimize the same 
error from happening again. Thomas Jefferson said, “If you have to eat crow, eat it while it is young and 
tender.” Everyone makes mistakes but delaying or simply ignoring them causes problems to fester and you 
are setting yourself up for someone to be justifiably upset with you. Very few mistakes cannot be fixed, or 
greatly mitigated by getting out in front of the problem early. 

6. Avoid this happening again. Try to part ways with irrational people who unnecessarily complicate your 
life. We cannot always do this in our family lives, but in your professional world you must ask yourself 
whether dealing with a perpetually difficult person is worth it. Perhaps a staff change or a new position is 
necessary, or a long-term client should find a better fit or another attorney should step in. 

Difficult people will always come and go, but vetting potential clients is a huge way to reduce the stress of 
working with a difficult person on a regular basis. Beware of red flag clients—having numerous previous 
attorneys is an obvious one; the perpetual victim who wants to take on the world; the bully; the client who 
can’t pay their bills. If you are going to have to deal with difficult people, you should be duly compensated. 

Whether you’ve sparred with a difficult person in the past and know their repertoire, or you’re caught off 
guard with a first-time flurry of abuse, always take the high road. How easy it would be to react with sarcastic, 
belittling wittiness or spit venomous obscenities at your foe, yet it will only make the problem worse. Your 
goal is to minimize the occurrence of these nasty interactions, certainly not to escalate them. 
In the heat of the moment, think, breathe, put yourself in their shoes. Why are they being difficult and what 
can you do about it? Mental illness, natural disposition, unfortunate circumstances, a power tripper. Take 
comfort in the fact that you are not like them. You do not solve problems by making others’ lives difficult. 

Though you didn’t learn it in law school, you are a happy lawyer because of your Jedi-like ability to deal with 
difficult people. Imagine Atticus Finch reacting to Bob Ewell’s spitting in his face in the classic lawyer novel To 
Kill a Mockingbird. Sure, Atticus could have justifiably clobbered that little hillbilly, but his heroism lied in his 
character as measured by his actions, or inactions. De-escalation is the goal. By taking the high road, you 
won’t develop enemies whom you may be forced to work with in the future. 
Effectively dealing with difficult people is a key component to maintaining mental well-being in the practice 
of law. As much grit as it may take, really try to understand their perspective before responding. Avoid the 
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urge to pound on your conference room table, fire off hot-headed e-mails, or call them up and tell it like it is. 
Acknowledge their frustration, as misdirected or irrational as it may be, and thoughtfully devise a strategy for 
moving forward in your endeavor together collaboratively or working toward an exit. 

About the Author 

Matt Potempa is a founding partner at Martin Heller Potempa & Sheppard, PLLC, 
in Nashville, TN, with a practice devoted exclusively to resolving family and estate disputes. Contact him at 
615.800.7096 or mpotempa@mhpslaw.com. 
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 Motion to Withdraw as Counsel of Record 
 

Unlike their clients, attorneys do not have an absolute right to withdraw from 
representation at any time with or without cause. Even where grounds for termination 
exist, attorneys seeking to withdraw must comply with the procedures set forth in 
California Rule of Professional Conduct (CRPC) 3-700 and are subject to discipline for 
failure to do so. 
 

Where withdrawal is not mandatory, an attorney normally must continue 
representation on the matter undertaken. (The fact the client or matter proves 
unpleasant or unprofitable does not excuse attorney performance.)  However, there are 
some exceptions.  The following specific circumstances permit a lawyer to withdraw 
from representation (but court permission is required where litigation is pending): 
 

a. Nonmeritorious claim or defense: The attorney may withdraw from 
representation where the client “insists upon presenting a claim or defense that is not 
warranted under existing law and cannot be supported by good faith argument for an 
extension, modification, or reversal of existing law.”  (CRPC 3-700(C)(1)(a).) 
 

b. Client's illegal conduct: Withdrawal also is permitted when the client “seeks 
to pursue an illegal course of conduct.”  (CRPC 3-700(C)(1)(b).)  For example, an 
attorney may withdraw where the client has violated a court order.   
 

c. Client wants attorney to act unethically: Similarly, the lawyer may withdraw 
when a client insists that the attorney “pursue a course of conduct that is illegal or 
prohibited under ... (the CRPC) or the State Bar Act.”  (CRPC 3-700(C)(1)(c).) 
 

d. Client wants attorney to act contrary to attorney's judgment: The attorney 

may withdraw where, in a matter not pending before a tribunal, the client insists that the 
attorney engage in conduct contrary to the lawyer's own judgment and advice, even 
where such conduct is not prohibited under the CRPC or the State Bar Act. (For 
example, Client wants Attorney to send a letter to a third party making demands or 
claims the Attorney deems frivolous.)  (CRPC 3- 700(C)(1)(e).)  By its terms, this rule 
applies only to nonlitigation matters. The apparent rationale is attorneys usually have 
implied authority as to “procedural” matters in litigation and need not follow the client's 
dictates. Attorneys seeking to withdraw from litigation usually rely on some other ground 
(e.g., 'unreasonably difficult representation,' below). 
 

e. Unreasonably difficult representation: Withdrawal is permitted where “by 
other conduct” the client makes it “unreasonably difficult for the attorney to carry out the 
employment effectively.”  (CRPC 3-700(C)(1)(d).) 

• Personality clash: A withdrawal motion may properly be based 
simply on a personality clash with the client. The breakdown in the 
attorney-client relationship is ground for allowing the attorney to 
withdraw. (Estate of Falco v. Decker (1987) 188 Cal.App.3d 1004, 
1014.) 
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• Client's refusal to settle? “A client's right to reject settlement is 
absolute.16 To hold otherwise would deprive the client of his due 
process right to proceed to trial on the merits. [Fn.] The exercise of 
the right to reject settlement is implicit in the contract between a 
client and an attorney, and cannot constitute a breach of contract. 
… A client’s exercise of this right cannot constitute cause for the 
purpose of awarding attorneys’ fees. [Fn.]” (Estate of Falco (1987) 
188 Cal.App.3d 1004, 1018.) 

 

• Inability to locate client: Inability to locate the client is cause for 
withdrawal under CRPC 3-700(B). 

 

f. Breach of fee agreement: An attorney is permitted to withdraw if the client 
breaches an agreement or obligation relating to the attorney's expenses or fees.  
(CRPC 3-700(C)(1)(f).) 

 

g.  Likely violation of rules governing professional responsibility: The 
attorney may withdraw if continued employment is 'likely to result' in a violation of the 
CRPC or State Bar Act.  (CRPC 3-700(C)(2).)  For example: Attorney represents clients 
whose interests conflict but who have not yet refused consent to continued 
representation.  Where the violation is certain to occur, withdrawal becomes mandatory. 
 

h. Inability to work with co-counsel: Withdrawal is permitted if the attorney's 
inability to work with co-counsel undermines the client's best interests. [CRPC 
3-700(C)(3)] 
 

i. Attorney mental/physical condition: Withdrawal is permitted when the 
attorney's 'mental or physical condition renders it difficult to carry out the employment 
effectively.'  (CRPC 3-700(C)(4).) [If the attorney's condition renders it 'unreasonably 
difficult' to continue effective representation, withdrawal becomes mandatory.] 
 

j. Disciplinary complaint filed by opposing counsel: Where a disciplinary 
complaint has been filed against a lawyer by opposing counsel in an ongoing matter, 
the lawyer is neither required nor permitted on that account alone to withdraw from 
representing the client in that matter. 
 

k. Client consent: The attorney may withdraw if the client 'knowingly and freely' 
agrees to terminate employment.  (CRPC 3-700(C)(5).) 
 

l. Other good cause: The attorney is permitted to withdraw if he or she 

believes in good faith, in a proceeding before a tribunal, that the tribunal will find the 

existence of other good cause for withdrawal.  (CRPC 3-700(C)(6); see also ABA 
Model Rule 1.16(b)(6).) 
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No Absolute Right to Withdraw: The rules have been liberally construed to protect 
clients.  (See Vann v. Shilleh (1975) 54 Cal.App.3d 192, 197; Chaleff v. Superior Court 
(1977) 69 Cal.App.3d 721; Ramirez v. Sturdevant (1994) 21 Cal.App.4th 904, 915.)  An 
attorney, either with client's consent or court's approval, may withdraw from case when 
withdrawal can be accomplished without undue prejudice to client's interests. A lawyer 
violates his or her ethical mandate by abandoning a client (Pineda v. State Bar (1989) 
49 Cal.3d 753, 758-759), or by withdrawing at a critical point and thereby prejudicing 

the client=s case.  (CRPC 3-700(A)(2); Vann v. Shilleh, supra.) 
 
An attorney's right to terminate the attorney-client relationship and withdraw from a case 
is not absolute. (Vann v. Shilleh, supra, 54 Cal.App.3d 192; People v. Prince (1968) 
268 Cal.App.2d 398.) Having undertaken to represent a client, an attorney must 
continue doing so until the attorney is released by the client or by the court, or when 
ethical considerations mandate. An attorney must withdraw from representing a client if 
the attorney knows or should know that the client is bringing a legal action, conducting a 
defense, asserting a position in litigation, or taking an appeal, without probable cause 
and for the purpose of harassing or maliciously injuring any person, or that continued 
employment will result in violation of the Rules of Professional Conduct or of the State 
Bar Act, or the attorney's mental or physical condition renders it unreasonably difficult to 
carry out the employment effectively. (Cal. Rules of Prof. Conduct, rule 3-700(B).) 
 
The decision whether to grant or deny an application for withdrawal is within the court's 
discretion, and it does not abuse that discretion by denying the application on the 
ground that the attorney's withdrawal would work injustice upon a third party. 
(Hodcarriers, Bldg. and Common Laborers Local Union No. 89 v. Miller (1966) 243 
Cal.App.2d 391; Heple v. Kluge (1951) 104 Cal.App.2d 461.) On the other hand, when 
a client suspects and questions an attorney's good faith, the attorney should be 
permitted to withdraw from the case, unless some very compelling reason exists for 
forcing the attorney to continue representing that client. (Heple, supra.) 
 
A client may be entitled to damages from an attorney who, without good cause, 
withdraws from a case without the client's consent, if the client proves a loss sustained 
from the attorney's withdrawal; this burden is not met by merely proving that the case 
was lost by the substituted attorneys. (Lane v. Storke (1909) 10 Cal.App. 347.) 
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PRACTICE MANAGEMENT: 

EMPLOYMENT LAW, COMPLIANCE  

AND ETHICS 

 

SATURDAY, APRIL 13 

9:45AM - 11:15AM 

 

PRESENTED BY 

DAVID DANIELS, ESQ. 

FREEMAN MATHIS & GARY LLP 



David Daniels is a persuasive trial and transactional attorney with more 

than twenty years of proven success. He feels at home in the courtroom, 

the boardroom and at the negotiating table. Mr. Daniels leads and counsels 

senior corporate and not-for-profit management on liability and exposure 

issues and he is a solid communicator who institutes initiatives and carries 

them out to create positive change, efficiency and increased profitability. 

Mr. Daniels was admitted to the State Bar of California in 1994. Since then, 

he has practiced exclusively in the field of civil litigation primarily from the 

defense perspective. He has a wide range of experience in courts throughout California, in 

cases involving professional negligence, product liability, medical malpractice, employment 

law, construction defects, business transactions and general personal injury. 

Mr. Daniels is a native of Sacramento. He graduated from Santa Clara University in June 

1987 with a bachelors of science in combined Sciences (emphasis in Chemistry and 

Biology). Following graduation, he became a sales representative with Marion Merrell Dow, 

Inc., managing the sales and use of pharmaceutical products and designing and 

implementing research protocols for teaching hospitals in Arizona and New Mexico. 

In 1993, Mr. Daniels graduated from the Creighton University School of Law, Omaha, 

Nebraska, where he received Honors for "Outstanding Service to the Community" and the 

Christian Leadership Award for "Outstanding Leadership to the Students." 

In 1994, Mr. Daniels joined the Sacramento firm of Duncan, Ball, Evans & Ubaldi, 

specializing in medical malpractice and professional liability, complex automobile liability 

and construction liability. 

Mr. Daniels joined the law offices of Steven H. Gurnee & Associates in July 2000, and in 

January 2003, was named partner.   From 2013 to 2014 Mr. Daniels was a Partner with the 

national law firm of Lewis Brisbois Bisgaard & Smith where he led the Labor & Employment 

Practice Group. 

In December of 2014, Mr. Daniels joined the firm of Freeman Mathis & Gary LLP where is 

the Managing Partner of the Sacramento Office of a national litigation law firm specializing 

in employment law, business disputes, general liability, class actions, wage and hour 

litigation, products liability, auto liability and all forms of litigation. He continues to 

specialize in the representation of defendants in the death care industry, complex 

construction defect litigation, employment law, business transactions and other professional 

liability matters. He is often called upon to act as a mediator and arbitrator and is a Judge 

Pro Tem in El Dorado, Sacramento and Placer Counties. 

Mr. Daniels is admitted to the practice before all courts in the State of California. He is a 

current member of the Board of Directors for the Association of Defense Council of Northern 

California and Nevada, a member of the Association of Defense Trail Attorneys, the 

American Bar Association, and the Sacramento, Placer and Los Angeles County Bar 

Associations.  

Mr. Daniels as general counsel to several non-profit charitable organizations including 

Lincoln Child Center, East Bay Agency for Children, and Pride Industries, Inc. 

Published Cases:  

• Mills v. Forestex Co., (2003) 108 Cal.App.4th 625, 134 Cal.Rptr.2d 273  

• Taylor v. Roseville Toyota, (2006) 138 Cal.App. 4th 994, 42 Cal.Rptr. 3d 68.  
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Interviews, New Laws, 

and Employee 

Handbooks

David M. Daniels
Freeman Mathis & Gary LLP
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FIVE QUESTIONS YOU CANNOT 
ASK WHILE CONDUCTING  

AN INTERVIEW IN CALIFORNIA

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

1. Have You Ever Been 
Convicted of a Crime?

 What used to be common check-the-box question on employment applications is now 

illegal to ask before employment offer stage.  

 Under AB 1008,  passed in late 2017 California employers with more than five employees 

now must not:

❑ Include on any job application questions that seek disclosure of applicant’s conviction 

history;

❑ Ask about or consider conviction history of applicant until he/she has received a 

conditional offer; or

❑ Consider, distribute or disseminate information related to specified prior arrests, 

diversions and convictions when conducting a conviction history background check.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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2. How Much Do You 

Currently Make?

With the passage of AB 168, effective Jan. 1, 2018, California 
employers must not ask job applicants for “salary history 
information” or rely on that information in deciding whether to 
offer a job and how much to pay. 

But if the applicant voluntarily discloses salary history, the 
employer may consider or rely on that information in setting 
salary so long as prior salary is not the only factor justifying any 
disparity in pay.

Under recent legislation clarifying the scope of AB 168, 
employers can ask about an applicant’s salary expectations 
for the position.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

3. Where Are You From?

Innocent icebreaker questions can land employers in hot water. Such questions 

can be interpreted as questions about applicant’s national origin.

“Where were you born?”  “Where are you from?”  “How long have you lived in 

the U.S.?”  “That’s an interesting accent, where do you get it?”

Also, Labor and Workforce Development Agency has made it clear that state’s 

labor protections apply to all employees — regardless of immigration status.  

Stay clear of questions about a candidate’s citizenship (unless U.S. citizenship is a 

legal job requirement). 

You can, however, ask whether applicant has a legal right to work in the United 

States, so long as you do not do so on a discriminatory basis.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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4. When Did You Graduate 

High School?

Questions about candidate’s age are prohibited under both 

California’s Fair Employment and Housing Act (“FEHA”) 

and federal Age Discrimination in Employment Act 

(“ADEA”) 

Thus, you should stay away from questions that could 

reveal a candidate’s age, like “What year did you graduate 

high school?”

You may ask a candidate’s age, however, if the job has a 

minimum age requirement, for example, if it involves 

serving alcohol.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

5. Are You Married?
Any questions related to parenthood or marital 
status are off limits. 

Prohibited questions include whether applicant is 
married, pregnant or plans to be in the future. 

Even the innocuous question, “What does your 
spouse do?” should be avoided as it could be seen 
as a round-about way of getting to the candidate’s 
marital status.

It’s perfectly OK to ask such questions after 
candidate has been hired.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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A Millennial Job Interview

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

New California
Employment Laws 

For 2019 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Wage & Hour

Employer Must Pay for Requested Copies Of 

Pay Statements: 

SB 1252 provides that employees have the "right to 

receive" a copy of their wage statements upon request. 

Employers may not require employees to make or pay 

for copies of their payroll records themselves. (See Lab. 

Code § 226.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

SB 1300: Expanded Fair 

Employment and Housing Act

Employers prohibited, with certain exceptions, from 

requiring an employee to sign a release of claims 

under the Fair Employment and Housing Act in 

exchange for a raise or bonus, or as a condition of 

employment or continued employment. 

Employers are also prohibited from requiring an 

employee to sign a non-disclosure agreement that 

aims to deny the employee the right to disclosure of 

unlawful acts in the workplace, including sexual 

harassment.
 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Workplace Accommodation  

And Paid Family Leave

Expanded Obligations for Lactation Accommodation:  Employers 

must provide space other than a bathroom and "in close proximity to 

the employee's work area," to express breast milk.  AB 1976 authorizes a 

temporary lactation location if certain conditions are met and provides a 

narrow hardship exemption. (See Lab. Code § 1031.)

Expanded State-Paid Family Leave Benefits for Military 

Families (SB 1123): Beginning January 1, 2021, eligible employees are 

entitled to state-paid family leave benefits for time off to attend to a 

"qualifying exigency" related to the covered active duty of the employee's 

spouse, domestic partner, parent, or child in the armed forces. (See

Unemp. Ins. Code §§ 3301, 3302.1, 3302.2, 3303, 3303.1. 3307.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Human Trafficking Training

Human Trafficking Training for Operators of Mass 

Transit (AB 2034): By end of 2020, businesses operating 

in mass transportation (intercity passenger rail systems, 

light rail systems, and bus stations) must provide at least 

20 minutes of training to employees regarding how to 

recognize signs of, and report, human trafficking. (See Civ. 

Code § 52.6.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Human Trafficking Training

Human Trafficking Training for Hotel/Motel 

Employers (SB 970): By end of 2019, hotel/motel employers 

must provide at least 20 minutes of human trafficking 

awareness training and education to new and existing 

employees who are likely to come into contact with victims 

of human trafficking.  Examples of such employees include 

those who work in a reception area, perform housekeeping 

duties, help customers in moving their possessions, or drive 

customers.  After 2019, this training must be provided once 

every two years. (See Gov't Code § 12950.3.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Corporate Board of Directors

Women on Corporate Boards (SB 826): 

1.  Each publicly held corporation whose principal executive 

offices are located in California must have at least one 

female director on its board by end of 2019. 

2.  If no board seat opens up on an all-male board before 

that date, corporation must increase authorized number of 

directors by one and must fill that seat with a woman. 

3.  This bill also imposes minimum board seats that must be 

filled by women, proportional to the number of board seats, 

by end of 2021. (See Corp. Code §§ 301.3 and 2115.5.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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New Laws Impacting 

Construction Industry

PAGA Exemption for Certain Unionized Construction Industry Employees (AB 1654): 

PAGA will not apply to construction covered by collective bargaining agreement, if agreement: 

1.  provides for hourly pay rate of not less than 30% more than minimum wage and a premium wage for 

OT hours worked; 

2.  expressly waives PAGA requirements; 

3.  prohibits certain Labor Code violations; 

4.  contains grievance and binding arbitration procedure to redress alleged Labor Code violations;  

5.  authorizes arbitrator to award remedies available under Labor Code. (See Lab. Code § 2699.6.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

New Laws Impacting 

Construction Industry

Joint Liability for Contractors and Subcontractors (AB 1565): 

Signed as urgency legislation and effective September 19, 2018, repealed 

Labor Code 218.7's provision that relieved direct contractors for 

liability for anything other than unpaid wages and fringe or other 

benefit payments or contributions, including interest owed. 

For contracts entered into on or after January 1, 2019, in order to 

withhold disputed payments, direct contractor must identify, in its 

contract with the subcontractor, specific documents or information 

that direct contractor will require subcontractor to provide. 

Subcontractors also may include same requirements in their contracts 

with lower-tiered subcontractors and may withhold as disputed all 

sums owed, as specified. (See Lab. Code § 218.7.)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Sexual Harassment Training

 SB 1343:

 Anti-harassment training requirements now include businesses 

with five or more employees. 

 Must provide at least two hours of training to supervisors and 

one hour to employees before 2020 and once a year after that. 

 Also requires state to make training materials available.

 On or after January 1, 2020, employers will also be required to 

provide temporary or seasonal employees with sexual 

harassment prevention training within 30 calendar days 

after the hire date or within 100 hours worked, if the 

employee is expected to work for less than six months. 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

“Me Too” and Gender Equality

AB 3109:

Disallows any provision in settlement agreement or 

other contract that prohibits a party from testifying 

about sexual harassment in any administrative or 

judicial proceeding.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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“Me Too” and Gender Equality

SB 820:

Expands definition of working relationships to 

include those held with producers, directors, and 

lobbyists, and it allows claimant to exclude from 

publicly accessible settlement agreement those facts 

that would allow for the claimant to be identified

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

“Me Too” and Gender Equality

SB 1300:

Prohibits employer from conditioning a raise, bonus, 

or continued employment on employee’s signing a 

release on a claim of harassment by nonemployees 

for which employer may have liability. 

Also tightens rules on harassment, making it easier 

for employees to pursue harassment claims.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Slide 22 

 

A Disgruntled Employee

 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

__________ 
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Slide 23 

 

WHY ARE EMPLOYEE 
HANDBOOKS IMPORTANT?

 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

__________ 
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Employee Handbooks Set Forth 

Expectations.

❑ Employee handbooks set forth expectations between 

the employer and the employee. 

❑ Provides clear boundaries for the employee and to let 

the employee know what his rules and benefits are. 

❑ Employers can clearly communicate to employees how 

the employees should behave, what they should wear 

and how they will compensate, discipline and reward 

employees. 

❑ Employees will understand their responsibilities and 

have a reference point for how to do their jobs and 

maintain their status.

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Employee Handbooks Protect 

Employers.

❑ Clear policies and procedures can prevent liability.

❑ In California and in many other states, courts may consider 

an employee handbook to be a binding contract, even if 

the employment relationship is at-will. 

❑ If an employee has a dispute with his employer or gets a 

bad performance review, he may try to use the 

employee handbook as leverage or to prove some 

deficiency on the employer’s part. 

❑ A well-written and clear handbook can protect an 

employer; it sets forth a structure so when issues arise, 

neither the employee nor the employer will be surprised by 

the outcome.
 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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What’ll It Be Norm

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Questions 

and 

Answers(???)

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Thank you!
David Daniels

Freeman Mathis & Gary LLP
(916) 472-3301

 

 

NOTES 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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ESTATE PLANNING 

COURT RESEARCH ATTORNEY PANEL 

 

SATURDAY, APRIL 13 

9:45AM - 11:15AM 

 

PRESENTED BY 

P. RYAN BOWEN, ESQ. 

PLACER COUNTY SUPERIOR COURT 

MICHAEL ACKER 

SANTA BARBARA COUNTY SUPERIOR COURT 



P. RYAN BOWEN 

 

Ryan Bowen is a senior research attorney and the probate attorney for the Placer 
County Superior Court, where he has served since 2009.  He attended the J. Reuben 
Clark Law School and has been a clerk and research attorney for the Fourth Judicial 
District Court of Utah and the Sacramento County Superior Court.  He currently sits on 
the Probate Curriculum Committee for the Judicial Council's Center for Judicial 
Education and Research and has been a presenter at events for both CJER and the 
Center for Families, Children & the Courts. 

 

MICHAEL ACKER 

 

Michael Acker is a "Judicial Staff Attorney" for the Superior Court in Santa Maria, which 
adjudicates cases from all of North Santa Barbara County.  Mr. Acker did his 
undergraduate work in History and Biological Sciences, before earning his law degree. 
He passed the California Bar in 2013, and has been either a law clerk for a judge or a 
legal research attorney since his second year in law school, with a brief stint in 
banking/foreclosure law with a private firm.  Michael worked for the Superior Court in 
San Francisco, Long Beach, and Bakersfield before settling in with the court in Santa 
Barbara. He manages and reviews the entire probate caseload in North Santa Barbara 
County as his primary job function. 
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Probate Attorney Panel

P. Ryan Bowen, Esq.
Placer County Superior Court

Michael S. Acker, Esq.
Santa Barbara County Superior Court 
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What probate staff does the court 
have, and what are their roles in the 
court?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Can parties and attorneys speak with 
probate staff?  If so, how and on what 
subjects?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Can practitioners fraternize with court 
staff, including probate attorneys?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

What research materials are available 
to court staff and judges?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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Will the probate attorney provide the 
judge with research that I haven’t 
provided?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

What are the differences between 
tentative rulings and calendar notes?

Why do courts differ in their use of 
tentative rulings or calendar notes?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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What are the notice content 
requirements for a § 850 petition?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Will a pourover will support a § 850 
petition?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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What information is needed to support 
a spousal property petition?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

What do I do if I have filed an 
unverified document that requires 
verification under Probate Code §
1021?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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In a petition for instructions, may I 
plead an open-ended question / 
request?  

May I plead multiple options for the 
court to select from?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Are there settlement terms the court 
will not approve in a settlement 
agreement?

Can parties settle with those terms 
without court approval?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

  

PCBA 2019 Spring MCLE -  340



How does the court evaluate the 
minor’s best interests when 
considering venue in guardianship 
cases?

What would a clerk do with a petition 
filed in the “wrong” county?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Can a guardianship petition be filed to 
stave off dependency proceedings?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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What travel limitations do court 
investigators have?  Does that vary by 
case type?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

When a decedent’s estate has a minor 
beneficiary, is guardianship of the 
estate always required?

Can a guardian of the estate be 
appointed before any property has 
been received?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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How does the court work with CPS and 
APS?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

When will the court consider 
appointment of a GAL or court-
appointed counsel on its own motion?

Would the court ever appoint both?

What factors are considered?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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How is bond calculated?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

How do I obtain an order increasing or 
decreasing bond?

When is such an order needed?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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How are securities included in Probate 
Code fiduciary accounts?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

What is a schedule of change in the 
form of assets, and when is it used?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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When is real property sale paperwork, 
including a final escrow statement, 
needed?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

Why do routine court processes take 
so long when they could be done in 
just a few minutes?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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How can we make probate processes 
smoother and more efficient?

How can we streamline processes to 
ensure petitions are resolved at the 
earliest opportunity?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

What are the top adverse probate 
notes?

How can they be avoided?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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NOTES 

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

____________________________________________________________________________________ 
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CRIMINAL LAW - 

MENTAL CAPACITY & DIVERSION COURT 

 

SATURDAY, APRIL 13 

9:45AM - 11:15AM 

 

PRESENTED BY 

EUGENE ROEDER, PH.D. 



EUGENE ROEDER, Ph.D 

 

 

 

 

 

Dr. Roeder is a psychologist who earned his Ph.D. in clinical psychology from the 

California School of Professional Psychology in 1979 and his license as a psychologist 

in 1983.  He has been practicing as a Forensic Psychologist in Auburn since 1984, 

serving as an expert in over 8000 cases in criminal, juvenile, civil, family and 

administrative law and testifying over 1000 times.  Dr. Roeder is a past president of the 

Sacramento Valley Psychological Association and of the Association’s Forensic 

Division, he has served on the Board of Directors of the California Psychological 

Association, and he is currently an expert reviewer and consultant for the Board of 

Psychology and the Attorney General’s Office.  His opinions have been cited in 

numerous appellate court cases, and this is his third presentation to the Spring 

Conference.   
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CURRICULUM VITA 

EUGENE P. ROEDER, Ph.D. 

 
I.   PERSONAL INFORMATION: 
 

   Address: 13620 Lincoln Way, Suite 360 
    Auburn, California 95603 
    Telephone: (530) 885-3858 
                                   Fax: (530) 885-3876 
    Email:  eproeder@sbcglobal.net 
 

   Birthdate: February 14, 1953 
 
II. EDUCATION:  
                                                                                                

   B.A.  Augustana College, Rock Island, Illinois, 1974;  
   Psychology 
 
           M.A.  California School of Professional Psychology, Fresno,       California, 1977; Clinical Psychology 

                                        California, 1977; Clinical Psychology 
 

   Ph.D.  California School of Professional Psychology, Fresno,       California, 1979; Clinical Psychology 
                                           California, 1979; Clinical Psychology 
 
III. CREDENTIALS 
 

 Licensed Psychologist, California (PSY7806) 
 

   California Community College, Instructor and Counseling Credentials,     Psychology and Special Education (14 2 ROE) 
               Psychology and Special Education (14 2 ROE) 
 
IV. CURRENT POSITION:        

 
Private Practice: Clinical and Forensic Psychology, 1984 - present. 

 
V.  PROFESSIONAL MEMBERSHIPS: 
 

American Psychological Association 
APA Division 40, Clinical Neuropsychology 
APA Division 41, American Psychology - Law Society 
APA Division 42, Psychologists in Independent Practice 
Association of Family and Conciliation Courts 
California Psychological Association 
National Academy of Neuropsychology 
Sacramento Valley Psychological Association 
SVPA Division II, Forensic Psychology 
Superior Court Panel, Juvenile, Criminal, and Family Law, Placer,  
El Dorado and Sacramento Counties  
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VI. CLINICAL EXPERIENCE: 
 

Clinical Practice: Psychotherapeutic and psychodiagnostic services 
(children, adolescents and adults), 1984 - present. 

 
Clinical Psychologist, Integrated Pediatric Therapies, Auburn, 1991 –  
1995.   

 
Staff Psychologist: Auburn Faith Community Hospital, Acute  
Rehabilitation Department and Auburn Pain and Rehabilitation Medical 
Clinic, 1987 - 1994. 

 
Director, Foothill Psychological Services, Auburn, California.  Private 
multidisciplinary agency providing general and specialized clinical 
services, 1986 - 1994. 

 
Consultant, Children's Home Society Group Home Programs, 1985 –  
1994.  

 
Contract Psychologist, Auburn Gardens, Foothill Oaks, and Hilltop  
Skilled Nursing Facilities, 1993 to 1994. 

 
Clinical Psychologist, Serendipity Diagnostic and Treatment Center, out-
patient clinic, brief treatment model using JCAH accreditation standards, 
1983 - 1984. 

 
Clinical Psychologist, Fresno County Department of Health, Adolescent 
Day Treatment.  Treatment team leader in a public partial-hospitalization 
program combining school and therapeutic services, 1981 - 1983. 

 
Psychological Assistant, Errol F. Leifer, Ph.D., ABPP, Fresno,  
California. Neuropsychological, psychodiagnostic, and  
psychotherapeutic services under Diplomate supervision, 1979 - 1984. 

 
Psychology Intern, Fresno Community Hospital and Medical Center, 
Fresno, California.  Psychological services in the outpatient drug abuse 
facility, 1978 - 1979. 

 
Psychology Intern, Veterans Administration Medical Center, Fresno,  
California. Inpatient and outpatient psychological services and medical  
floor consultation, 1977 - 1978. 

 
Psychology Intern, California Department of Corrections, California  
Men's Colony, San Luis Obispo, California.  Psychological services to  
inmates at a medium security prison, 1975 - 1976. 
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VII. ACADEMIC AND ADMINISTRATIVE EXPERIENCE: 
 

Instructor, Fresno City College, Fresno, California.  Developmental  
Services classes in psychology and learning disabilities, 1976 - 1981. 
Director, Assessment Center, Fresno City College, Fresno, California.   

  Vocational and psycho-educational assessment of adults, 1978 - 1981. 
 

Coordinator, Hearing Impaired Program, Fresno City College, Fresno, 
California.  Administered services for hearing impaired students,  
including counseling and interpreters, 1979 - 1981. 

 
Assistant Director, Walther League, Chicago, Illinois.  Designed and 
implemented programs, and administration in the national  
headquarters of a church-related youth organization, 1974 - 1975. 

 
Laboratory Assistant, Department of Psychology, Augustana College, Rock 
Island, Illinois.  Lecturing and supervision of animal and human experiments, 
1972 - 1974. 

 
VIII. PROFESSIONAL BOARDS 
 
  Child Custody Subcommittee, Placer County Bar Association, 2013 – present. 

 
Forensic Committee, Division I (Clinical), California Psychological Association, 
2004 – present. 
 
Board of Directors, Seniors First, Auburn, 1999 - present. 
 
Expert Evaluator, Medical Board of California, 1992 – present. 
 
Child Custody Subcommittee, Sacramento County Bar Association, 2008 – 
2013. 
 
Board of Directors, Forensic Division of Sacramento Valley Psychological 
Association, 1995 – 2006. 
 
President, Forensic Division of Sacramento Valley Psychological Association, 
1997. 

 
Board of Directors, California Psychological Association, 1991 - 1994, 
1997 - 2000.  

 
Board of Directors, Sacramento Valley Psychological Association,  
1983 - 2000. 
 
President, Sacramento Valley Psychological Association, 1987. 
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Oral Commissioner, Medical Board of California, Board of Psychology,  
1991 – 2001. 

 
Third Level Peer Reviewer, Foundation Federal Services, 1993 - 1998. 

 
Board of Directors, Alta California Regional Center, 1993 to 1994. 
Board of Directors, Sierra Family Services, 1985 - 1988. 

 
Board of Directors, San Joaquin Psychological Association, 1981 - 1983. 
 
Board of Directors, California Association for the Physically  
Handicapped, Deaf Services Advisory Committee, 1980 - 1983. 

 
Board of Directors, Mental Health Association of Greater Fresno, 1981 - 
1983. 

 
Board of Trustees, Mental Health Association of California, 1982 – 1983. 

 
IX. PUBLICATION: 
 

Roeder, E.P. (1980).  The Intrapsychic Nature of Androgyny:  
Integrating the Conscious and the Unconscious.  Resources In  
Education, 15, ED 179 832. 

 
X. INVITED ADDRESSES (Partial listing): 
 

Placer County Bar Association (2014).  “Help Me Help You:  Bench, Bar, 
and Mental Health Working Together.” 
 
Sacramento County Bar Association (2013).  “Split:  A Child’s View of 
Divorce.” 

 
 Sacramento County Bar Association (2009). “Custody Evaluator &  
 Mediator Training.” 
 
 Judicial Council of California (2008). “Perspectives on Mental Health  
 Issues in Child Custody Mediation and Evaluation.”  
 

Sacramento County Bar Association (2008).  “The Effects of Anger and 
Domestic Violence on Children of Divorce.” 
 
Placer County Public Defender’s Office (2008). “Psycholegal and Ethical 
Issues in Competency to Stand Trial Cases.” 

 
 Custody Discussion Group (2008). “Age Appropriate Visitation 
 Guidelines.” 
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 Placer County District Attorney’s Office (2007).  “Psycholegal Issues in  
 PC 1368 and 1026 Cases.” 
 

Nevada County Family Court Services and Public Law Center (2007). 
“Mental Illness as an Issue in Child Custody Cases.” 

 
Board of Psychology (2006).  “Standard of Care Reviews and 
Investigative Interviews.” 
 
Sacramento Valley Psychological Association, Forensic Division (2005). 
“Domestic Violence: Dynamics, Community Services and Legal Issues. 
 
Sacramento County Psychological Association (2003).  “Custody 
Consultation and Rebuttal Witness Roles.” 
 
Placer County Bar Association (2003). “Differentiating Full and Partial 
Child Custody Evaluations.” 
 
California Psychological Association (2003).  “Psychological and 
Neuropsychological Assessment in Forensic Practice: Risk Management.” 
 
Sacramento County Bar and Psychological Associations (2003). “Ethical 
Guidelines for Evaluations for Psychologists, Psychiatrists and other 
Mental Health Professionals.” 

     
California Psychological Association (2002).  “Risk Management Problems 
and Solutions in Forensic Psychology Practice.” 

 
  Santa Clara County Bar and Psychological Associations (2002). 
  “Difficult, Draining and High Conflict Family Court Cases.” 
 

Symposium on Youth and Violence, Placer County Superior Court (2000). 
 “Media Impact on Juvenile Violence: A Forensic Psychologist’s 
Perspective.” 
 
El Dorado County Superior Court (2000).  “The Use of Psychological 
Testing in Court.” 

 
Medical Board of California, Enforcement Field Operations (2000).   
“The Standard of Care in the Provision of Psychological Services.” 
 
Sacramento County Bar and Psychological Associations (1997). 
“Attorneys and Psychologists Working Together.” 
 
Custody Discussion Group (1997).  “Child Custody Evaluation in Move 
Away Cases:  Update.”  
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Multi-Disciplinary Family Law Roundtable (1997).  “Munchausen  
Syndrome by Proxy.” 
 
Sacramento Valley Psychological Association (1996).  “Assessing  
Parental Competencies.” 
 
Multi-Disciplinary Family Law Roundtable (1996).  “Children's Post- 
Divorce Adjustment: Research Update.” 

 
Placer County Superior Court and Bar Association (1996).  “The Use of 
Experts in Civil Cases.” (with Judge Richard Gilbert and Jonathan Dickey, 
Esq.) 
 
Multi-Disciplinary Family Law Roundtable (1995).  “Age Appropriate 
Visitation Guidelines.” 

 
Custody Discussion Group (1995).  “Age-State Developmental 
Considerations Regarding Appropriate or Preferred Parenting 
Arrangements in Child Custody Determinations.” (with Herb Weissman, 
Ph.D.) 
 
Placer County Superior Court and Bar Association (1994).  “Move  
Away: Psycholegal Considerations.” 
 
Nevada County Superior Court and Bar Association (1993).  “Age 
Appropriate Visitation Guidelines.” 

 
Auburn Faith Community Hospital (1992).  “A Medical/  
Multidisciplinary Approach to Childhood Learning/Behavior  
Problems.” 

 
Nevada County Superior Court and Bar Association (1992).  
“Psychological Evaluations in Custody Disputes.” 

 
Placer County Superior Court and Bar Association (1991).   
“Psychological Assessment in Child Custody Cases.” 

 
  Auburn Faith Community Hospital (1990).  “Use of Neuropsychological  
  Assessment in Cerebral Vascular Accident.” 

Placer/Nevada County Special Education Local Plan Association  
(1989). “Attention Deficit Disorder - Diagnosis and Treatment.” 

 
Sacramento Valley Psychological Association (1985). “Overview of  
Neuropsychological Assessment: Clinical Applications.” (Full day). 
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Placer/Nevada County Special Education Local Plan Association  
(1984). “Neuropsychology and School Age Children.” (Two days). 
 

XI. POST-GRADUATE EDUCATION (Partial listing): 
  

“Juvenile Violence Risk Assessment.” American Academy of Forensic 
Psychology, 9/10/16, 6 hours. 

 
“Criminal Responsibility.” American Academy of Forensic Psychology, 
9/9/16, 6 hours. 

 
“Violence Risk Assessment.” American Academy of Forensic Psychology, 
9/8/16, 6 hours. 

 
“Supervision:  Advanced Topics, Ethics and Law.” Zur Institute, Inc., 
6/12/16, 6 hours. 

 
“Family Law Update.” Placer County Bar Association, 4/23/16, 1.5 hours. 

 
“A History of Marijuana Law.” Placer County Bar Association, 4/23/16, 1 
hour. 

 
“Professional Licenses Criminal Conduct Consequences.” Placer County 
Bar Association, 4/23/16, 1.5 hours. 

 
“Therapeutic Jurisprudence and Unified Family Courts.” Association of 
Family and Conciliation Courts, 2/19/16, 1.5 hours. 

 
“Not the Same Old…Same Old: Finally! A New Model.” Association of 
Family and Conciliation Courts, 2/20/16, 2 hours. 

 
“Giving Kids the 411: Helping Children Understand Decisions.” 
Association of Family and Conciliation Courts, 2/20/16, 1.5 hours. 

 
“Stepping Up Our Understanding of Parenting Plan Modifications.” 
Association of Family and Conciliation Courts, 2/20/16, 1.5 hours. 

 
“Lessons from “Marriage of Fajota,” Applying Family Code §3044.” 
Association of Family and Conciliation Courts, 2/21/16, 2 hours. 

 
“Special Needs Children in Family Court: Addressing Controversies.” 
Association of Family and Conciliation Courts, 2/21/16, 2 hours. 

 
“New Family Law Cases Involving Domestic Violence.” Association of 
Family and Conciliation Courts, 2/21/16, 2 hours. 
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“2015 Expert Reviewer Training Session.” California Board of Psychology, 
9/29/15, 5 hours. 

 
“Gathering of the Gods, Clash of the Titans.” Association of Family and 
Conciliation Courts, 2/6/15, 1.5 hours. 

 
“Working Across Disciplines.” Association of Family and Conciliation 
Courts, 2/6/15, 2 hours. 

 
“The Use of Psychosexual and Psychological Evaluation Cases.” 
Association of Family and Conciliation Courts, 2/7/15, 1.5 hours. 

 
“Using Private Judges in Custody, Mediation, and Trial Work.” Association 
of Family and Conciliation Courts, 2/7/15, 1.5 hours. 

 
“D.V., Threat, and Working with CPS.” Association of Family and 
Conciliation Courts, 2/7/15, 2 hours. 

 
“Navigating Complex Legal, Ethical, & Practical Issues.” Association of 
Family and Conciliation Courts, 2/8/15, 2 hours. 

 
“Lozano v. Montoya Alvarez: Well-Settled or Bye-Bye Baby?” Association 
of Family and Conciliation Courts, 2/8/15, 2 hours. 

 
“Healthy Family Systems in Family Law.” California Psychological 
Association, 10/24/14, 8 hours. 

 
“Serving Children and Families: Crossover Issues in Family 
Law/Dependency/Probate and Delinquency Cases.” Placer County Bar 
Association, 4/25/14, 1.5 hours. 

 
“Conception to Deception.” Placer County Bar Association, 4/26/14, 2 
hours. 
 
“Neurononsense:  How To Spot Misuse of Neuroscience.”  Association of 
Family and Conciliation Courts, 2/28/14, 1.5 hours. 
 
“Split:  Children Speak About Divorce.” Association of Family and 
Conciliation Courts, 2/28/14, 2 hours. 
 
“Structuring a California Custody Evaluation.” Association of Family and 
Conciliation Courts, 2/28/14, 1.5 hours. 
 
“Parenting Plans For Very Young Children.” Association of Family and 
Conciliation Courts, 2/28/14, 1.5 hours. 
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“Civil Legal Responses To Technology Abuse.” Association of Family and 
Conciliation Courts, 2/28/14, 2 hours. 
 
“Lesbian, Gay and Transgender Families…Part 1.” Association of Family 
and Conciliation Courts, 2/28/14, 2 hours.  
 
“Cyberbullying, Sexting and Sextortion.” Association of Family and 
Conciliation Courts, 2/28/14, 2 hours. 

 
“Diagnosis in the DSM-5.” Christopher J. Hopwood, Ph.D., California 
Psychological Association, 12/7/13, 6 hours.  
 
“Children: Minds in Turmoil.” S. Aamodt, Ph.D., L. Greenberg, Ph.D., 
Sacramento County Bar Association, 10/18/13, 8 hours. 
 
 “Custody Evaluator Update Training, re: Rule of Court 5.225.” Association 
of Family and Conciliation Courts, 2/8/13 – 2/9/13, 8 hours. 
 
“Domestic Violence Update Training, re:  Rule of Court 5.230.” 
Association of Family and Conciliation Courts, 2/8/13 – 2/9/13, 4 hours. 
 
“Current Critical Issues in Child Custody Mediation and Evaluation.” D. 
Wasznchy, Atty,; & Larry Nicholas, Ph.D., Sacramento County Bar 
Association,10/19/12, 8 hours. 
 
“Evaluation of Sex Offenders.” American Academy of Forensic 
Psychology, Phil Witt, Ph.D., 9/9/12, 8 hours. 

 
 “Putting the Puzzle Together:  Collaboration in Services to Special  
 Needs Individuals in the Justice System.” Ken Carabello, Alta  
 California Regional Center, 6/12/12, 4 hours. 
 
 “Tracking the Tricks and Trends of Drug Use/Abuse.” Susan Ramsden,  
 J.D., Placer County Bar Association, 4/20/12, 1.5 hours. 
 
 “14th Annual Family Law Update.” Commissioner Yvette Durant,  
 Nevada County Superior Court, 4/12/12, 7 hours. 
 
 “Unsubstantiated/Partially Substantiated/False Allegations of Sexual  
 Abuse: After the Fire?” Hon. Dianna Gould Saltman, et al., AFCC,  
 2/11/12, 2 hours. 
 
 “The Cutting Edge: Recent Developments in Child Adjustment and  
 Resilience Research and New Legislation, Rules of Court, and Cases  
 That Will Change the Way We Practice.” Joan Kelly, Ph.D., Hon.  
 Thomas Lewis, AFCC, 2/10/12, 2 hours. 
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 “Special Master Training.” Matthew Sullivan, Ph.D. and Michael 
  Johnson, Esq., Sacramento County Bar Assn., 10/22/10, 6.5 hours. 
 
 “Legal and Ethical Risks and Risk Management in Professional  
 Psychological Practice II.” Jeffrey Younggren Ph.D., ABPP, California  
 Psychological Association, 9/11/10, 6 hours. 
 

“Domestic Violence Update for Custody Evaluators.” Philip M. Stahl, 
ABPP, The Steve Frankel Group, LLC, 5/9/10, 4 hours. 

  
 “Psychology Standards of Practice in Divorce/Custody/Family Law  
 Applications,” Steven Sparta, Ph.D. & Honorable Stephen Hjelt, J.D.,  
 Board of Psychology, 4/15/10, 4 hours. 
 
 “An Introduction to the MMPI-2-RF.” Yossef Ben-Porath, Ph.D., 
 Sacramento Valley Psychological Association, 2/13/10, 6 hours.  
 
 “Custody Evaluator & Mediator Training,” Balonon, Dryer, et. al.,  
 Sacramento County Bar Association, 10/9/09, 7 hours. 
 

“Bridge Over Troubled Waters – Interdisciplinary Perspectives Above the 
Turmoil Addressing Conflicts Between Parties, Professionals and 
Paradigms.” Association of Family and Conciliation Courts/Santa Clara 
County Superior Court, 2/6-2/8/09, 12.5 hours. 

 
“Allegations of Sexual Abuse, Children’s Adjustment and Children’s 
Rights.” Association of Family and Conciliation Courts, 2/10-11/07, 10.5 
hours. 
 
“Remembering and Forgetting: How Trauma Impacts Memory in Children 
and Adults.” Sacramento Valley Psychological Association, Fall 2006, 6 
hours. 
 
“Psychopharmacology Update.”  John Preston, Psy.D., Alliant 
International University, 8/11/06, 6 hours. 
 
“Forensic Applications of the MMPI-2.” Roger L Greene, Ph.D., American 
Academy of Forensic Psychology, 1/17/03, 7 hours. 
 
“Advanced Forensic Psychology Practice: Issues and Applications.” The 
American Academy of Forensic Psychology, 2/17-2/20/00, 24 hours. 
 
“Advanced Use of the MMPI-2 in Clinical and Forensic Settings.”  Alex 
Caldwell, Ph.D., Sacramento Psychological Assn., 5/22/99, 6 hours. 
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“Domestic Violence Training Pursuant to Rule of 1257.7 for Child Custody 
Evaluators.”  Administration Office of the Courts, Chico, 1/29 -1/31/99, 21 
hours.  
 
“Sexual Harassment: Assessment and Evaluation.”  William Foote, Ph.D., 
Sacramento Valley Psychological Association Forensic Division, 5/23/98, 
6 hours. 
 
“Psychopharmacology Made Simple.”  John Preston, Psy.D., Sacramento 
Valley Psychological Association, 5/8/98, 7 hours. 
 
“The MMPI-2 and Rorschach in Court.”  J. Reid Meloy, Ph.D. and Richard 
Lewak, Ph.D., American Academy of Forensic Psychology, 4/5/97, 6 
hours. 

 
“Collaborative Family Law Practice.”  Chip Rose, CFLS, Family Law 
 Court of Sacramento, 1/17/97, 6 hours. 

 
“Children's Post-Divorce Adjustment: Research Updates & Implications.”  
Joan B. Kelly, Ph.D., Sacramento Valley Psychological Association, 
5/18/96, 7 hours. 

 
“Shared Parenting Support Program - Training.”  Frank Leek, Ph.D.,  
11/10 - 11/11/95, 9 hours. 

 
“Making Monsters: Iatrogenic Sexual Abuse Beliefs, Causation & 
Consequences.”  Richard Ofshe, Ph.D., Sacramento Valley Psychological 
Association - Forensic Division, 5/13/95, 7 hours. 

 
“Millon Clinical Multiaxial Inventory-III.”  Paul Retzlaff, Ph.D., NCS  
Assessments, 4/20/95, 7 hours. 

 
“Forensic Evaluations and Forensic Applications of the MMPI and  
MMPI-2.” Stuart A. Greenberg, Ph.D. and Kevin L. Moreland, Ph.D., 
University of Minnesota, 2/4 - 2/5/95, 13.5 hours. 

 
“Recent Developments in the Forensic Assessment of Psycho-Legal  
Competencies.”  Alan Goldstein, Ph.D., Sacramento Valley  
Psychological Association, 11/5/94, 7 hours. 

 
“Forensic Psychiatry Review Course.”  Richard Resnick, M.D.,  
American Academy of Psychiatry and the Law, 10/17 - 10/19/94,  
24 hours. 

 
“Criminal Forensic Assessment: Exculpatory and Mitigating Defenses.”  
Charles Ewing, Ph.D., American Academy of Forensic Psychology,  
1/21/94, 6 hours. 
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“Forensic Assessment of Juveniles.”  Thomas Grisso, Ph.D., American 
Academy of Forensic Psychology, 1/20/94, 6 hours. 
 
“Advanced Interpretation of the MMPI-2.”  Roger L. Greene, Ph.D., 
Sacramento Valley Psychological Association, 10/23/93, 6 hours. 
 
“Malingering Deception and Dissimulation in Forensic Assessment.”  
Richard Rogers, Ph.D., Sacramento Valley Psychological Association, 
5/22/93, 6 hours. 
 
“Criminal Culpability: A Forensic Psychology Trap.”  Robert L.  
Schulman, Ph.D., American Academy of Forensic Psychology, 3/13/93,  
6 hours. 
 
“Child Custody and Visitation in California.’  Christopher Longaker, J.D. 
and Joseph Winn, J.D., National Business Institute, Inc., 2/16/93, 6 hours. 

 
“Clinical Assessment of Malingering and Deception.”  Phillip J. Resnick, 
J.D. and Richard Rogers, Ph.D., American Academy of Forensic 
Psychology, 3/14/92, 6 hours. 

 
“New Rorschach Variables: Interpretation Strategies.”  Phillip Erdberg, 
Ph.D., Pacific University, 1/17 - 1/18/92, 10 hours. 
 
“MMPI-A: Development and Use.”  Caroline Williams, Ph.D., Pacific 
University, 1/15/92, 5 hours. 
 
"MMPI-2: Interpretation and Applications."  James Butcher, Ph.D.,  
Pacific University, 1/13 - 1/14/92, 10 hours.   
 
“Improving Courtroom Testimony.”  David Faust, Ph.D., American  
Psychological Association, 8/19/91, 6 hours. 
 
“Child Custody Evaluations: Evolving Standards of Care.” Herbert 
Weissman, Ph.D., Forensic Psychology Division of Sacramento Valley 
Psychological Association, 5/11/91, 6 hours. 
 
“Evaluating Child Sexual Abuse Allegations and Child Custody  
Disputes.” Michael Maloney, Ph.D., American Academy of Forensic  
Psychology, 3/16/91, 6 hours. 
 
“Civil Forensic Psychology: Personal Injury and Workers'  
Compensation Evaluations.”  Herbert Weissman, Ph.D., American  
Academy of Forensic Psychology, 3/15/91, 6 hours. 
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“The Insanity Defense: Legal Criteria, Forensic Assessment and  
Expert Testimony.” Rex Beaber, Ph.D., J.D., American Academy of 
Forensic Psychology, 3/14/91, 6 hours. 
 
“Amnesic Disorders and Dementia-Related Illnesses.” Nelson Butters, 
Ph.D., National Academy of Neuropsychology, 11/3/90, 6 hours. 

 
“MMPI-2.”  Alex Caldwell, Ph.D., Sacramento Valley Psychological  
Association, 3/10/90, 6 hours. 
 
“Every Psychotherapist's Guide to Psychopharmacology.”  John Preston, 
Ph.D., Sacramento Valley Psychological Assn., 1/21/89, six hours. 
“Human Clinical Neuropsychology - Advanced Course in Clinical  
Applications.”  Ralph Reitan and Associates - Neuropsychology  
Laboratory, 7/2 - 7/6/84, 25 hours. 
 
“Human Clinical Neuropsychology - Advanced Course in Neurological 
Inferences.” Ralph Reitan and Associates - Neuropsychology Laboratory, 
7/25 - 7/29/83, 25 hours. 

 
“Human Clinical Neuropsychology - Advanced Course in Child 
Neuropsychology and Learning Disabilities.”  Ralph Reitan and 
Associates, 6/29 - 7/3/81, 25 hours. 
 
“Human Clinical Neuropsychology - Basic Training.”  Ralph Reitan and  
Associates, 6/2 - 6/6/80, 25 hours. 
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MEMORANDUM 
 
 

 
FROM:   J. RICHARD COUZENS 
  Judge of the Placer County Superior Court (Ret.) 
 
DATED: July 13, 2018 
 
RE: MENTAL HEALTH DIVERSION (PENAL CODE §§ 1001.35-1001.36)(AB 1810) 
 
 
 
AB 1810, an omnibus mental health bill, was signed by the governor on June 27, 2018, as a 
budget trailer bill; it became effective on signing.  The legislation includes the addition of Penal 
Code1 sections 1001.35 and 1001.362 for the discretionary diversion of qualified persons who 
have committed a crime because of a mental disorder.  This memorandum will provide a review 
of the new diversion procedures and related legislation as it currently exists.   
 

I. Crimes eligible for diversion 
 
All crimes, felony or misdemeanor, are potentially eligible for diversion.  (§ 1001.36, 
subd. (a).) 

 
II. When diversion may be granted 

 
Diversion may be granted at any time after the filing of an accusatory pleading:  “On 
an accusatory pleading alleging the commission of a misdemeanor or felony offense, 
the court may, after considering the positions of the defense and prosecution, grant 
pretrial diversion to a defendant pursuant to this section. . . .”  (§ 1001.36, subd. (a).) 
“Pretrial diversion” “means the postponement of prosecution, either temporarily or 
permanently, at any point in the judicial process from the point at which the accused 
is charged until adjudication, to allow the defendant to undergo mental health 
treatment. . . .”  (§ 1001.36, subd. (c).) It seems clear the statute was drafted to 
permit pre-plea diversion of the defendant. The phrase “until adjudicated” appears 
to indicate there is no ability to request diversion once the defendant has been 
found to have committed the crime, whether by plea or verdict.   
 
The diversion program is not dependent on whether the defendant is competent to 
stand trial.  Neither counsel nor the court are required to make a declaration or 

                                                           
1 Unless otherwise indicated, all further statutory references are to the Penal Code. 
2 The full text of sections 1001.35 and 1001.36 is set forth in Attachment A. 
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finding as to incompetence before the diversion process may be initiated.  The 
purpose of the program is not to secure the defendant’s trial competency, but to 
offer treatment for an underlying mental disorder.  However, sections 1370, 
subdivision (a)(1)(B)(iv) and 1370.01, subdivision (a)(2), permit the court to place an 
incompetent defendant on diversion if deemed “suitable.”3   

 
III. Persons eligible for diversion 

 
Discretion of the court 
 
Diversion is a discretionary disposition available to the court and defendant if certain 
requirements are met.  “On an accusatory pleading alleging the commission of a 
misdemeanor or felony offense, the court may, after considering the positions of the 
defense and prosecution, grant pretrial diversion to a defendant pursuant to this 
section. . . .”  (§ 1001.36, subd. (a); emphasis added.)   “Pretrial diversion may be 
granted pursuant to this section if all of the following criteria are met. . . .”  (§ 
1001.36, subd. (b); emphasis added.)   
 
“Ordinarily, the word ‘may’ connotes a discretionary or permissive act; the word 
‘shall’ connotes a mandatory or directory duty.  This distinction is particularly acute 
when both words are used in the same statute.”  (Woodbury v. Brown-Dempsey 
(2003) 108 Cal.App.4th 421, 432; footnotes omitted.)  In enacting section 1001.36, 
the Legislature appears to understand this distinction.  When addressing the 
authority of the court to grant diversion, the statute uses the permissive “may.”  
(See, e.g., §§ 1001.36, subd. (a) and (b).)  When addressing the court’s duty upon the 
defendant’s successful completion of diversion, the statute uses the directory “shall 
dismiss the defendant’s criminal charges.” (§ 1001.36, subd. (e); emphasis added.) 
Section 1001.36, subdivision (h), expressly acknowledges the discretionary nature of 
the court’s decision:  “when determining whether to exercise its discretion to grant 
diversion under this section, a court may consider previous records of participation 
in diversion under this section.” (Emphasis added.)  Finally, the court having full 
discretion to grant diversion appears consistent with a stated purpose of the act to 
give local discretion for the creation and implementation of a diversion program:  
“The purpose of this chapter is to promote all of the following:  . . . Allowing local 
discretion and flexibility for counties in the development and implementation of 
diversion for individuals with mental disorders across a continuum of care settings.”  
(§ 1001.35, subd. (b).) 
 
Accordingly, it seems clear the court can grant diversion if the minimum standards 
are met, and, correspondingly, can refuse to grant diversion even though the 
defendant meets the technical requirements of the program.   
 

                                                           
3 For a full discussion of the placement of incompetent persons on diversion, see Section VII, infra. 
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There may be times, because of the defendant’s circumstances, where the interests 
of justice do not support diversion of the case.  The defendant’s criminal or mental 
health history may reflect a substantial risk the defendant will commit dangerous 
crimes beyond the “super strikes” identified in section 1001.36, subdivision (b)(6).  It 
may be that because of the defendant’s level of disability there is no reasonably 
available and suitable treatment program for the defendant.  The defendant’s 
treatment history may indicate the prospect of successfully completing a program is 
quite poor.  Conduct in prior diversion programs may indicate defendant is now 
unsuitable.  (See § 1001.36, subd. (h) [the court may consider past performance on 
diversion in determining suitability].) The court may consider the defendant and the 
community will be better served by the regimen of mental health court. (See 
§1001.36, subd. (c)(1)(B) [the court may consider interests of the community in 
selecting a program].) Clearly the court is not limited to excluding persons only 
because of the risk of committing a “super strike” – the right to exclude because of 
dangerousness goes well beyond that limited list.  In short, the court may consider 
any factor relevant to whether the defendant is suitable for diversion. 
 
Burden of establishing eligibility 
 
Because the ability to participate in diversion is not a matter of statutory right, but a 
matter of discretion with the court, it seems likely the defendant will carry the 
burdens of proof and persuasion regarding eligibility and suitability for diversion.  
Diversion under section 1001.36 is quite different than the qualified “right” to 
resentencing and reclassification in Propositions 36 and 47, which, depending on the 
issue, have shifting burdens of proof.  (See, generally, People v. Romanowski (2017) 
2 Cal.5th 903, 916 [Proposition 47 – defendant has burden of proof of eligibility]; 
People v. Frierson (2017) 4 Cal.5th 225, 239 [Proposition 36 – People have burden of 
proof of dangerousness].) 
 
Prima facie determination of eligibility 
 
It is suggested that when the defendant requests mental health diversion, the court 
conduct a hearing to determine whether the defendant can offer a prima facie basis 
for diversion.4  At that time the court can receive information about the crime, the 
defendant’s criminal and mental health history, and potential treatment options.  If 
the defendant demonstrates the crime is generally suitable for diversion and the 
defendant has at least an arguable chance of meeting the other requirements for 
diversion, the court may proceed with appointment of any necessary experts and 
exploration of placement options.  On the other hand, if the case is unsuitable for 
diversion, even assuming the defendant would otherwise qualify, the court could 
deny the request without further incurring unnecessary time and expense in 
obtaining forensic evaluations. 

                                                           
4 For a complete outline of the suggested procedure for granting diversion, see Attachment B 
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It is suggested that this hearing be informal in nature, with counsel making offers of 
proof as to the details of the offense and the defendant’s criminal and mental health 
history.  It would seem entirely appropriate to consider “reliable hearsay.”  Indeed, 
sections 1001.36, subd. (b)(1) and (2), contemplate the use of such evidence by 
permitting the court to consider police reports, preliminary hearing transcripts, 
witness statements, statements by the defendant’s mental health treatment 
provider, medical records, and records or reports by qualified medical experts. 
 
Requirements for diversion 
 
The court may grant diversion if all of the following requirements are met: 
 
A. “The court is satisfied that the defendant suffers from a mental disorder as 

identified in the most recent edition of the Diagnostic and Statistical Manual of 
Mental Disorders [currently the DSM V], including, but not limited to, bipolar 
disorder, schizophrenia, schizoaffective disorder, or post-traumatic stress 
disorder, but excluding antisocial personality disorder, borderline personality 
disorder, and pedophilia.”  (§ 1001.36, subd. (b)(1); emphasis added.)  
Accordingly, while the statute permits diversion based on nearly every mental 
disorder, it expressly excludes persons who are diagnosed with antisocial 
personality disorder, borderline personality disorder, and pedophilia. 
 
The DSM V also includes as a mental disorder certain developmental disabilities 
such as autism, neurocognitive disorder due to traumatic brain injury, and 
intellectual disability (intellectual developmental disorder).  Even if a particular 
developmental disability is not included in the DSM V definition of mental 
disorder, it would seem that persons suffering from a recognized disorder 
caused by the developmental disability also would be entitled to diversion. 
 
The defense is directed to provide evidence of the disorder, which must include 
a diagnosis by a “qualified mental health expert.”  There are three points to 
observe about this requirement.  First, “qualified mental health expert” is not 
further defined in the statute.  Likely the intent of the legislation is to allow the 
court to determine in any particular circumstance whether a person is qualified 
to express an opinion on the defendant’s diagnosis.5      
 
Second, the statue only requires a “recent diagnosis” of the disorder.  Depending on the 
defendant’s circumstances, the diagnosis could come from a psychiatrist or psychologist 
in a full report ordered by the court, or it could come from recent medical records 
regarding the defendant’s mental health treatment.  If after the preliminary review of 
the prima facie basis for granting diversion the court determines it is appropriate to 

                                                           
5 It seems unlikely the expert must meet the standards set forth in section 1369, subdivision (h); if it had wanted 
that level of expertise, the Legislature could have said so. 

PCBA 2019 Spring MCLE -  366



5 
Rev. 7/13/18 

proceed with diversion, the court should explore the availability of relevant information 
regarding the defendant’s diagnosis and the other requirements of eligibility before 
ordering an expensive and time-consuming full psychological report.  Particularly if the 
defendant is engaged in on-going treatment, any number of persons engaged in the 
defendant’s treatment would likely be qualified to render an opinion as to the 
defendant’s diagnosis and the other issues to be addressed by the court. 
 
Third, it is unlikely section 1001.36, subdivision (b)(1), should be read as limiting 
the diagnosis to the one offered by the defense expert.  The provision 
establishes a duty of disclosure by the defense, not a limitation on what the 
court may consider.  The prosecution would not be precluded from having its 
own expert examine the defendant. (See § 1054.3, subd. (b)(1); see also Sharp v. 
Superior Court (2012) 54 Cal.4th 168, 173-174 [interpreting section 
1054.3(b)(1)].)  Furthermore, nothing precludes the court from appointing its 
own expert pursuant to Evidence Code, section 730. 
 
In reaching an opinion as to whether the defendant has a qualifying disorder, the 
expert is expressly permitted to consider “the defendant’s medical records, 
arrest reports, or any other relevant evidence.”  (§ 1001.36, subd. (b)(1).) 
 

B. “The court is satisfied that the defendant’s mental disorder played a significant 
role in the commission of the charged offense.”  (§ 1001.36, subd. (b)(2).) “A 
court may conclude that a defendant’s mental disorder played a significant role 
in the commission of the charged offense if . . . the court concludes that the 
defendant’s mental disorder substantially contributed to the defendant’s 
involvement in the commission of the offense.”  (Id.)  In reaching its conclusion 
on this requirement, the court is permitted to consider “any relevant and 
credible evidence, including, but not limited to, police reports, preliminary 
hearing transcripts, witness statements, statements by the defendant’s mental 
health treatment provider, medical records, records or reports by qualified 
medical experts, or evidence that the defendant displayed symptoms consistent 
with the relevant mental disorder at or near the time of the offense. . . .”  (Id.) 
 

C. “In the opinion of a qualified mental health expert, the defendant’s symptoms 
motivating the criminal behavior would respond to mental health treatment.”  
(§ 1001.36, subd. (b)(3).) 

D. The defendant consents to diversion and waives the right to a speedy trial.  (§ 
1001.36, subd. (b)(4).   The only exception to this requirement is when the 
defendant has actually been found incompetent and suitable for diversion under 
sections 1370, subdivision (a)(1)(B)(iv), or 1370.01, subdivision (a)(2). In such 
circumstances the defendant is not competent to consent to diversion or waive 
the right to a speedy trial.  (§ 1001.36, subd. (b)(4).) For a discussion of diversion 
of persons who are incompetent to stand trial, see Section VII, infra. 
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E. “The defendant agrees to comply with treatment as a condition of diversion.”  
(§ 1001.36, subd. (b)(5).) 

 
F.  “The court is satisfied that the defendant will not pose an unreasonable risk of 

danger to public safety, as defined in Section 1170.18, if treated in the 
community.”  (§ 1001.36, subd. (b)(6).)   In determining dangerousness, “[t]he 
court may consider the opinions of the district attorney, the defense, or a 
qualified mental health expert, and may consider the defendant’s violence and 
criminal history, the current charged offense, and any other factors that the 
court deems appropriate.”  (Id.) 
 
The reference to section 1170.18 incorporates the definition of “unreasonable 
risk of danger to public safety” contained in Proposition 47:  “’Unreasonable risk 
of danger to public safety’ means an unreasonable risk that the [defendant] will 
commit a new violent felony within the meaning of” section 667(e)(2)(C)(iv).”  (§ 
1170.18, subd. (c).)   

 
In considering this factor, the court must determine whether there is an 
unreasonable risk the defendant will commit one of the “super strikes,” not 
whether there is an unreasonable risk that the defendant will commit other 
serious or violent felonies such as a robbery, kidnapping or arson.  (For a 
complete table of the listed violent felonies, see Attachment C.)  
 
Specifically, the court must determine whether there is an unreasonable risk that 
the defendant will commit any of the following offenses: 
 

(a) A “sexually violent offense” as defined in Welfare and Institutions 
Code, section 6600(b) [Sexually Violent Predator Law]:  “ ‘Sexually violent 
offense’ means the following acts when committed by force, violence, 
duress, menace, fear of immediate and unlawful bodily injury on the 
victim or another person, or threatening to retaliate in the future against 
the victim or any other person, and that are committed on, before, or 
after the effective date of this article and result in a conviction or a 
finding of not guilty by reason of insanity, as defined in subdivision (a): a 
felony violation of Section 261, 262, 264.1, 269, 286, 288, 288a, 288.5, or 
289 of the Penal Code, or any felony violation of Section 207, 209, or 220 
of the Penal Code, committed with the intent to commit a violation of 
Section 261, 262, 264.1, 286, 288, 288a, or 289 of the Penal Code.”   
 
(b) Oral copulation under section 288a, sodomy under section 286, or 
sexual penetration under section 289, if these offenses are committed 
with a person who is under 14 years of age, and who is more than 10 
years younger than the defendant. 
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(c) A lewd or lascivious act involving a child under 14 years of age, in 
violation of section 288.  
 
(d) Any homicide offense, including any attempted homicide offense, 
defined in sections 187 to 191.5, inclusive.  Potential conviction for 
voluntary manslaughter under section 192, subdivision (a), involuntary 
manslaughter under section 192, subdivision (b), and vehicular 
manslaughter under section 192, subdivision (c), are not “super strikes.” 
 
As noted, the determination of dangerousness includes the potential of 
committing gross vehicular manslaughter while intoxicated, in violation 
of section 191.5, subdivision (a).  In that regard, likely the court will be 
able to consider the person’s history of substance abuse and driving as it 
relates to the person’s potential of killing someone while operating a 
vehicle while under the influence of alcohol or drugs. 
 
(e) Solicitation to commit murder as defined in section 653f. 
 
(f) Assault with a machine gun on a peace officer or firefighter, as defined 
in section 245, subdivision (d)(3).  
 
(g) Possession of a weapon of mass destruction, as defined in section 
11418, subdivision (a)(1). 
 
(h) Any serious or violent offense punishable in California by life 
imprisonment or death.  

 
 

G. “The court is satisfied that the recommended inpatient or outpatient program 
of mental health treatment will meet the specialized mental health treatment 
needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).) Although this requirement 
is listed as part of the definition of “pretrial diversion” in subdivision (c), the 
identification of a suitable program clearly is a prerequisite to the court granting 
diversion.  Certainly one of the principal purposes of diversion is to treat the 
defendant sufficiently that he does not commit further crimes.  Even though the 
court may be unable to find the defendant likely to commit a “super strike” if 
treated in the community as discussed above, the court must nevertheless be 
satisfied the program will address the needs of the defendant to prevent the 
commission of any serious crime because of the mental disorder.  If the court 
cannot identify a program that will meet the “specialized mental health 
treatment needs of the defendant,” diversion cannot be granted.  Finally, even if 
a suitable program is identified, the program must be willing to accept the 
defendant. 
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Responsibility for the cost of psychological reports 
 
The responsibility for the payment of forensic evaluations was discussed at length in  
an Opinion of the California Attorney General.  The opinion concluded, except in 
limited circumstances, the court generally is responsible for the cost of the reports 
utilized by the courts in criminal proceedings.  “[T]he state is obligated to pay the 
costs of ‘[c]ourt-appointed expert witness fees (for the court’s needs)’ and ‘court-
ordered forensic evaluations and other professional services (for the court’s own 
use).’ ([Cal. Rules of Court,] Rule 8106, subd. (d), Function 10.)”  (Ops. Cal. Atty Gen. 
No. 03-902, p. 4 (2004).) 
 
The need of a report arises, if at all, in the determination of eligibility for diversion 
under section 1001.36, subdivision (b)(1), and when diversion is terminated for a 
person previously declared incompetent to stand trial under section 1370, 
subdivision (a)(1)(B)(v).  Section 1001.36, subdivision (b)(1), for example, provides 
that “[e]vidence of the defendant’s mental disorder shall be provided by the defense 
and shall include a recent diagnosis by a qualified mental health expert.” If a report 
is ordered, it would then be available to the court to determine whether the 
defendant suffers from a qualified mental disorder (§ 1001.36, subd. (b)(1)), 
whether the court is satisfied the mental disorder played a significant role in the 
commission of the charged offense (§ 1001.36, subd. (b)(2)), whether the 
defendant’s symptoms would respond to treatment (§ 1001.36, subd. (b)(3)), and 
whether the defendant would pose an unreasonable risk of danger to public safety if 
treated in the community (§ 1001.36, subd. (b)(6)).  
 
While the defendant has an initial burden to supply evidence of a mental disorder, 
including a recent diagnosis from a mental health professional, it appears the 
substance of the report, if one is needed by the court, assists the court in 
determining four of the six eligibility requirements for diversion.  While the report in 
some instances will be helpful to the defendant, its primary purpose is to assist the 
court in making its decision to grant diversion.  The report is for the court’s needs 
and the court’s own use.  The court has the duty to pay for the reports under Rule 
10.810, subdivision (d), Function 10, as part of “court operations” (Gov. Code § 
77200).  Similarly, the court has the obligation to pay for reports requested by the 
court pursuant to Evidence Code, section 730.  It is unlikely the court has the 
obligation to pay for reports requested by the prosecution. 
 
Not all courts agree with the attorney general’s opinion.  At least one court has 
taken the position that since it is the defendant’s burden to establish eligibility for 
diversion, the defendant bears the financial burden of addressing the medical issues 
identified in sections 1001.36, subd. (b)(1), (b)(2), (b)(3), and (b)(6).   
 

                                                           
6 This rule was renumbered as Cal. Rules of Court, rule 10.810, but the content is identical to the old rule. 
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IV. Program requirements 
 
The mental health treatment program must meet the following requirements: 
 
A. “The court is satisfied that the recommended inpatient or outpatient program 

of mental health treatment will meet the specialized mental health treatment 
needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).)   
 

B. The defendant may be referred to a program of mental health treatment 
utilizing existing inpatient or outpatient mental health resources. (§ 1001.36, 
subd. (c)(1)(B).) “Before approving a proposed treatment program, the court shall 
consider the request of the defense, the request of the prosecution, the needs of 
the defendant, and the interests of the community. The treatment may be 
procured using private or public funds, and a referral may be made to a county 
mental health agency, existing collaborative courts, or assisted outpatient 
treatment only if that entity has agreed to accept responsibility for the treatment 
of the defendant, and mental health services are provided only to the extent that 
resources are available and the defendant is eligible for those services.”  (Id.) 
The statute gives the court broad discretion in the selection of the specific 
program of diversion for the defendant.  Nothing in the legislation requires a 
court or county to create a mental health program for the purposes of diversion.  
Furthermore, even if a county has existing mental health programs suitable for 
diversion, the particular program selected by the court must give its consent to 
receive the defendant for treatment.   

C. The program must submit regular reports to the court and counsel regarding 
the defendant’s progress in treatment.  (§ 1001.36, subd. (c)(2).) Nothing in the 
statute indicates the specific frequency of the reports.  For persons committed 
to a residential program for restoration of competency, for example, there is an 
initial 90-day report, then a progress report every six months thereafter (§ 1370, 
subd. (b)(1).) See also section 1605, subdivision (d),which requires a progress 
report every 90 days for a person on outpatient treatment. There should be a 
final report calculated to correspond with the anticipated termination of the 
defendant’s program in two years.  The final report should address the 
defendant’s overall performance in the program and any long-term plans for 
mental health care. (See § 1001.36, subd. (e).) 
 

D. The diversion program is to last no longer than two years.  (§ 1001.36, subd. 
(c)(3).) 
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V. Termination or modification of treatment 
 
If any of the following circumstances occur, the court is directed to hold a hearing to 
determine whether criminal proceedings should be reinstated, whether treatment 
should be modified, or whether the defendant should be referred for 
conservatorship proceedings in accordance with Welfare and Institutions Code, 
sections 5350, et seq.  (§ 1001.36, subd. (d).) The court is to give notice to the 
defendant and counsel.  Nothing in the statute precludes either party from 
requesting the hearing. 
 
A. The defendant is charged with an additional misdemeanor allegedly committed 

during the pretrial diversion and that reflects the defendant’s propensity for 
violence.  (§ 1001.36, subd. (d)(1).)  
 

B. The defendant is charged with an additional felony allegedly committed during 
the pretrial diversion.  (§ 1001.36, subd. (d)(2).) 

 

C. The defendant is engaged in criminal conduct rendering him or her unsuitable 
for diversion.  (§ 1001.36, subd. (d)(3).) 

 

D. Based on the opinion of a qualified mental health expert whom the court may 
deem appropriate, either of the following circumstances exist:  (§ 1001.36, subd. 
(d)(4).) 

 
1. The defendant is performing unsatisfactorily in the assigned program.  (§ 

1001.36, subd. (d)(4)(A).) 
 

2. The defendant is gravely disabled, as defined in Welfare and Institutions 
Code, section 5008, subdivision (h)(1)(B). A defendant may only be 
conserved and referred to the conservatorship investigator pursuant to 
this finding.  (§ 1001.36, subd. (d)(4)(B).) 

 
Section 1001.36, subdivision (i), provides full access to the defendant’s records of 
treatment during diversion:  “The county agency administering the diversion, the 
defendant’s mental health treatment providers, the public guardian or conservator, 
and the court shall, to the extent not prohibited by federal law, have access to the 
defendant’s medical and psychological records, including progress reports, during 
the defendant’s time in diversion, as needed, for the purpose of providing care and 
treatment and monitoring treatment for diversion or conservatorship.” 
 
If criminal proceedings are reinstated, it still may be necessary for the court to 
address traditional competency issues.  The defendant’s treatment received during 
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diversion is not primarily designed to restore trial competence.  Depending on the 
procedural posture of the case when the defendant requested diversion, it may be 
necessary for the court or defense counsel to declare a doubt as to the defendant’s 
competency to stand trial and pursue the traditional process for these individuals.  
(See §§ 1368, et seq.)  It also seems clear that if the defendant does regain trial 
competence during diversion, that fact has no bearing on whether the defendant is 
entitled to continue on diversion and, if the program is successfully completed, 
obtain a dismissal of the criminal charges.  (See next section.) 
 

VI. Successful completion of diversion 
 
Dismissal of criminal charges 
 
“If the defendant has performed satisfactorily in diversion, at the end of the period 
of diversion, the court shall dismiss the defendant’s criminal charges that were the 
subject of the criminal proceedings at the time of the initial diversion.”  (§ 1001.36, 
subd. (e).) Whether the defendant has performed “satisfactorily” on diversion is a 
matter left to the discretion of the court.  However, the court may conclude the 
defendant has performed satisfactorily if: 
 

• The defendant has “substantially complied” with the program requirements. 
• The defendant has “avoided significant new violations of law unrelated to the 

defendant’s mental health condition.”  (Emphasis added.)  The statute gives 
the court authority to ignore new law violations that are related to the 
defendant’s mental disorder.  The court is not required to do so. 

• The defendant has “a plan in place for long-term mental health care.” 
 
Duties of the court  
 
If the court dismisses the charges, the clerk must notify the Department of Justice of 
the dismissal pursuant to this section. (§ 1001.36, subd. (e).) 
 
The court must order access to the record of the arrest restricted in accordance with 
Section 1001.9, except as specified in subdivisions (g) and (h).  (§ 1001.36, subd. (e).) 
 
Section 1001.36, subdivision (g), provides that “the defendant shall be advised that, 
regardless of his or her completion of diversion, both of the following apply: 
 

(1) The arrest upon which the diversion was based may be disclosed by the 
Department of Justice to any peace officer application request and that, 
notwithstanding subdivision (f), this section does not relieve the defendant 
of the obligation to disclose the arrest in response to any direct question 
contained in any questionnaire or application for a position as a peace 
officer, as defined in Section 830. 
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(2)  An order to seal records pertaining to an arrest made pursuant to this 

section has no effect on a criminal justice agency’s ability to access and use 
those sealed records and information regarding sealed arrests, as described 
in Section 851.92.”   

 
Section 1001.36, subdivision (h), provides that “a finding that the defendant suffers 
from a mental disorder, any progress reports concerning the defendant’s treatment, 
or any other records related to a mental disorder that were created as a result of 
participation in, or completion of, diversion pursuant to this section or for use at a 
hearing on the defendant’s eligibility for diversion under this section may not be 
used in any other proceeding without the defendant’s consent, unless that 
information is relevant evidence that is admissible under the standards described in 
paragraph (2) of subdivision (f) of Section 28 of Article I of the California 
Constitution.”  Article I, Section 28, subdivision (f)(2), the “Right to Truth in 
Evidence”, provides in part that “relevant evidence shall not be excluded in any 
criminal proceeding, including pretrial and postconviction motions and hearings, or 
in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile 
or adult court.” 
 
Section 1001.36, subdivision (h), further provides “when determining whether to 
exercise its discretion to grant diversion under this section, a court may consider 
previous records of participation in diversion under this section.” 
 
What the defendant may disclose 
 
“Upon successful completion of diversion, if the court dismisses the charges, the 
arrest upon which the diversion was based shall be deemed never to have occurred . 
. . . The defendant who successfully completes diversion may indicate in response to 
any question concerning his or her prior criminal record that he or she was not 
arrested or diverted for the offense, except as specified in subdivision (g).”  (§ 
1001.36, subd. (e).) 
 

VII. Persons incompetent to stand trial 
 
The provisions permitting diversion of persons found incompetent to stand trial are 
found in sections 1370, subdivision (a)(1)(B) and 1370.01, subdivision (a)(2).7 
 
 
 
 

                                                           
7 The full statutory provisions of sections 1370, subdivision (a)(1)(B) and 1370.01, subdivision (a)(2), are set forth in 
Attachment A. 
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Eligibility for diversion - felony 
 
Even though a defendant has been found incompetent to stand trial, the defendant 
may be diverted as provided in section 1001.36 if the defendant has not been 
“transported to a facility” pursuant to section 1370, the court has been provided 
with “any information that the defendant may benefit from diversion,” and the 
court finds the defendant is “an appropriate candidate for diversion.”  (§ 1370, subd. 
(a)(1)(B)(iv).) Like section 1001.36, the transfer of a person not competent to stand 
trial to diversion is a matter of discretion by the court: “the court may make a 
finding that the defendant is an appropriate candidate for diversion.”  (Emphasis 
added.)  Determining whether a person is an “appropriate candidate” for diversion 
undoubtedly includes issues discussed in Section III, above. 
 
“Transported to a facility” likely means a facility as described in section 1370, 
subdivision (a)(1)(B)(i):  “The court shall order that the mentally incompetent 
defendant be delivered by the sheriff to a State Department of State Hospitals 
facility, as defined in Section 4100 of the Welfare and Institutions Code, for the care 
and treatment of the mentally disordered, as directed by the State Department of 
State Hospitals, or to any other available public or private treatment facility, 
including a community-based residential treatment system established pursuant to 
Article 1 (commencing with Section 5670) of Chapter 2.5 of Part 2 of Division 5 of 
the Welfare and Institutions Code if the facility has a secured perimeter or a locked 
and controlled treatment facility, approved by the community program director that 
will promote the defendant’s speedy restoration to mental competence. . . .”  
“Treatment facility” includes jail based competency treatment programs.  Such 
programs are identified in Welfare and Institutions Code, section 4100, subdivision 
(g):  “The department [of State Hospitals] has jurisdiction over the following 
facilities: . . . A county jail treatment facility under contract with the State 
Department of State Hospitals to provide competency restoration services.” 
 
Accordingly, persons adjudicated as incompetent to stand trial for a felony and 
physically placed in a treatment facility are ineligible for diversion. 
 
Eligibility for diversion - misdemeanor 
 
Section 1370.01, subdivision (a)(2), provides similar provisions for diversion of 
misdemeanor offenses.  Eligibility is determined in accordance with section 1001.36. 
Unlike the felony provisions, diversion of a person charged with a misdemeanor 
violation apparently need not occur prior to the defendant being transported to a 
treatment facility.  Persons placed in a jail-based competency program, for example, 
still may be eligible for diversion. 
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Procedures by the court 
 
If a defendant is found by the court to be an appropriate candidate for diversion, the 
defendant’s eligibility is be determined pursuant to section 1001.36.   (§§ 1370, 
subd. (a)(1)(B)(v), 1370, subd. (a)(2).)  Although not expressly provided by statute, if 
the defendant is deemed unsuitable or ineligible for diversion, the defendant 
presumably would be returned to the point in the competency proceedings when 
first referred for diversion.  
 
A defendant granted felony diversion may participate for the lesser of the period 
specified in section 1370, subdivision (c)(1), the normal period for restoration of 
competency, or two years. The period of diversion of a misdemeanor is not to 
exceed one year as provided in section 1370.01(c)(1).  
 
If, during the treatment period for a felony, the court determines that criminal 
proceedings should be reinstated pursuant to section 1001.36, subdivision (d), the 
court must, pursuant to Section 1369, appoint a psychiatrist, licensed psychologist, 
or any other expert the court may deem appropriate, to determine the defendant’s 
competence to stand trial. (§ 1370, subd. (a)(1)(B)(v).) Although the provisions 
governing diversion of misdemeanors do not include a specific reference to 
reinstatement under section 1001.36, subdivision (d), presumably the same 
procedure will be used.  Although not expressly provided by statute, if the 
defendant is terminated from diversion and criminal proceedings are reinstituted, 
the defendant presumably would be returned to the point in the competency 
proceedings when diversion was first requested.  If the defendant is determined to 
be competent to stand trial and is terminated from diversion pursuant to section 
1001.36, subdivision (d), the defendant will be reinstated to the full criminal trial 
process.  If the defendant is determined to be incompetent to stand trial, and is 
terminated from diversion, the normal restoration procedures provided by sections 
1370 and 1370.01 will apply. 
 
If the defendant successfully completes diversion, the defendant will be entitled to a 
dismissal of the charges pursuant to section 1001.36, subdivision (e), and the 
“defendant shall no longer be deemed incompetent to stand trial pursuant to this 
section.”  (§§ 1370, subd. (a)(1)(B)(vi), 1370.01, subd. (a)(2).)  
 
Nothing in sections 1370 and 1370.01 connect continuance on diversion with the 
defendant’s competence.  Accordingly, even though the defendant regains trial 
competence during diversion, the defendant is entitled to remain in the program so 
long as criminal proceedings are not reinstituted pursuant to section 1001.36, 
subdivision (d). 
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VIII. Funding for diversion 
 
SB 840, the Budget Act of 2018, appropriated $100 million to the Department of 
State Hospitals for support of county mental health diversion programs.   
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ATTACHMENT A:  PENAL CODE §§ 1001.35, 1001.36, 1370, and 1370.01 
 
1001.35. 
 
The purpose of this chapter is to promote all of the following: 

(a) Increased diversion of individuals with mental disorders to mitigate the individuals’ entry and 
reentry into the criminal justice system while protecting public safety. 

(b) Allowing local discretion and flexibility for counties in the development and implementation 
of diversion for individuals with mental disorders across a continuum of care settings. 

(c) Providing diversion that meets the unique mental health treatment and support needs of 
individuals with mental disorders. 

1001.36. 
 
(a) On an accusatory pleading alleging the commission of a misdemeanor or felony offense, the 
court may, after considering the positions of the defense and prosecution, grant pretrial diversion 
to a defendant pursuant to this section if the defendant meets all of the requirements specified 
in subdivision (b). 

(b) Pretrial diversion may be granted pursuant to this section if all of the following criteria are 
met: 

(1) The court is satisfied that the defendant suffers from a mental disorder as identified in the 
most recent edition of the Diagnostic and Statistical Manual of Mental Disorders, including, but 
not limited to, bipolar disorder, schizophrenia, schizoaffective disorder, or post-traumatic stress 
disorder, but excluding antisocial personality disorder, borderline personality disorder, and 
pedophilia. Evidence of the defendant’s mental disorder shall be provided by the defense and 
shall include a recent diagnosis by a qualified mental health expert. In opining that a defendant 
suffers from a qualifying disorder, the qualified mental health expert may rely on an examination 
of the defendant, the defendant’s medical records, arrest reports, or any other relevant 
evidence. 

(2) The court is satisfied that the defendant’s mental disorder played a significant role in the 
commission of the charged offense. A court may conclude that a defendant’s mental disorder 
played a significant role in the commission of the charged offense if, after reviewing any relevant 
and credible evidence, including, but not limited to, police reports, preliminary hearing 
transcripts, witness statements, statements by the defendant’s mental health treatment 
provider, medical records, records or reports by qualified medical experts, or evidence that the 
defendant displayed symptoms consistent with the relevant mental disorder at or near the time 
of the offense, the court concludes that the defendant’s mental disorder substantially 
contributed to the defendant’s involvement in the commission of the offense. 

(3) In the opinion of a qualified mental health expert, the defendant’s symptoms motivating the 
criminal behavior would respond to mental health treatment. 
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(4) The defendant consents to diversion and waives his or her right to a speedy trial, unless a 
defendant has been found to be an appropriate candidate for diversion in lieu of commitment 
pursuant to clause (iv) of subparagraph (B) paragraph (1) of subdivision (a) of Section 1370 and, 
as a result of his or her mental incompetence, cannot consent to diversion or give a knowing and 
intelligent waiver of his or her right to a speedy trial. 

(5) The defendant agrees to comply with treatment as a condition of diversion. 

(6) The court is satisfied that the defendant will not pose an unreasonable risk of danger to public 
safety, as defined in Section 1170.18, if treated in the community. The court may consider the 
opinions of the district attorney, the defense, or a qualified mental health expert, and may 
consider the defendant’s violence and criminal history, the current charged offense, and any 
other factors that the court deems appropriate. 

(c) As used in this chapter, “pretrial diversion” means the postponement of prosecution, either 
temporarily or permanently, at any point in the judicial process from the point at which the 
accused is charged until adjudication, to allow the defendant to undergo mental health 
treatment, subject to all of the following: 

(1) (A) The court is satisfied that the recommended inpatient or outpatient program of mental 
health treatment will meet the specialized mental health treatment needs of the defendant. 

(B) The defendant may be referred to a program of mental health treatment utilizing existing 
inpatient or outpatient mental health resources. Before approving a proposed treatment 
program, the court shall consider the request of the defense, the request of the prosecution, the 
needs of the defendant, and the interests of the community. The treatment may be procured 
using private or public funds, and a referral may be made to a county mental health agency, 
existing collaborative courts, or assisted outpatient treatment only if that entity has agreed to 
accept responsibility for the treatment of the defendant, and mental health services are provided 
only to the extent that resources are available and the defendant is eligible for those services. 

(2) The provider of the mental health treatment program in which the defendant has been placed 
shall provide regular reports to the court, the defense, and the prosecutor on the defendant’s 
progress in treatment. 

(3) The period during which criminal proceedings against the defendant may be diverted shall be 
no longer than two years. 

(d) If any of the following circumstances exists, the court shall, after notice to the defendant, 
defense counsel, and the prosecution, hold a hearing to determine whether the criminal 
proceedings should be reinstated, whether the treatment should be modified, or whether the 
defendant should be conserved and referred to the conservatorship investigator of the county of 
commitment to initiate conservatorship proceedings for the defendant pursuant to Chapter 3 
(commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code: 

(1) The defendant is charged with an additional misdemeanor allegedly committed during the 
pretrial diversion and that reflects the defendant’s propensity for violence. 
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(2) The defendant is charged with an additional felony allegedly committed during the pretrial 
diversion. 

(3) The defendant is engaged in criminal conduct rendering him or her unsuitable for diversion. 

(4) Based on the opinion of a qualified mental health expert whom the court may deem 
appropriate, either of the following circumstances exists: 

(A) The defendant is performing unsatisfactorily in the assigned program. 

(B) The defendant is gravely disabled, as defined in subparagraph (B) of paragraph (1) of 
subdivision (h) of Section 5008 of the Welfare and Institutions Code. A defendant shall only be 
conserved and referred to the conservatorship investigator pursuant to this finding. 

(e) If the defendant has performed satisfactorily in diversion, at the end of the period of 
diversion, the court shall dismiss the defendant’s criminal charges that were the subject of the 
criminal proceedings at the time of the initial diversion. A court may conclude that the defendant 
has performed satisfactorily if the defendant has substantially complied with the requirements 
of diversion, has avoided significant new violations of law unrelated to the defendant’s mental 
health condition, and has a plan in place for long-term mental health care. If the court dismisses 
the charges, the clerk of the court shall file a record with the Department of Justice indicating the 
disposition of the case diverted pursuant to this section. Upon successful completion of diversion, 
if the court dismisses the charges, the arrest upon which the diversion was based shall be deemed 
never to have occurred, and the court shall order access to the record of the arrest restricted in 
accordance with Section 1001.9, except as specified in subdivisions (g) and (h). The defendant 
who successfully completes diversion may indicate in response to any question concerning his or 
her prior criminal record that he or she was not arrested or diverted for the offense, except as 
specified in subdivision (g). 

(f) A record pertaining to an arrest resulting in successful completion of diversion, or any record 
generated as a result of the defendant’s application for or participation in diversion, shall not, 
without the defendant’s consent, be used in any way that could result in the denial of any 
employment, benefit, license, or certificate. 

(g) The defendant shall be advised that, regardless of his or her completion of diversion, both of 
the following apply: 

(1) The arrest upon which the diversion was based may be disclosed by the Department of Justice 
to any peace officer application request and that, notwithstanding subdivision (f), this section 
does not relieve the defendant of the obligation to disclose the arrest in response to any direct 
question contained in any questionnaire or application for a position as a peace officer, as defined 
in Section 830. 

(2) An order to seal records pertaining to an arrest made pursuant to this section has no effect 
on a criminal justice agency’s ability to access and use those sealed records and information 
regarding sealed arrests, as described in Section 851.92. 
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(h) A finding that the defendant suffers from a mental disorder, any progress reports concerning 
the defendant’s treatment, or any other records related to a mental disorder that were created 
as a result of participation in, or completion of, diversion pursuant to this section or for use at a 
hearing on the defendant’s eligibility for diversion under this section may not be used in any 
other proceeding without the defendant’s consent, unless that information is relevant evidence 
that is admissible under the standards described in paragraph (2) of subdivision (f) of Section 28 
of Article I of the California Constitution. However, when determining whether to exercise its 
discretion to grant diversion under this section, a court may consider previous records of 
participation in diversion under this section. 

(i) The county agency administering the diversion, the defendant’s mental health treatment 
providers, the public guardian or conservator, and the court shall, to the extent not prohibited 
by federal law, have access to the defendant’s medical and psychological records, including 
progress reports, during the defendant’s time in diversion, as needed, for the purpose of 
providing care and treatment and monitoring treatment for diversion or conservatorship. 

1370, subdivisions (a)(1)(B)(iv)-(vi) 

(iv) If, at any time after the court finds that the defendant is mentally incompetent and before 
the defendant is transported to a facility pursuant to this section, the court is provided with any 
information that the defendant may benefit from diversion pursuant to Chapter 2.8A 
(commencing with Section 1001.35) of Title 6, the court may make a finding that the defendant 
is an appropriate candidate for diversion. 

(v) If a defendant is found by the court to be an appropriate candidate for diversion pursuant to 
clause (iv), the defendant’s eligibility shall be determined pursuant to Section 1001.36. A 
defendant granted diversion may participate for the lesser of the period specified in paragraph 
(1) of subdivision (c) or two years. If, during that period, the court determines that criminal 
proceedings should be reinstated pursuant to subdivision (d) of Section 1001.36, the court 
shall, pursuant to Section 1369, appoint a psychiatrist, licensed psychologist, or any other 
expert the court may deem appropriate, to determine the defendant’s competence to stand 
trial. 

(vi) Upon the dismissal of charges at the conclusion of the period of diversion, pursuant to 
subdivision (e) of Section 1001.36, a defendant shall no longer be deemed incompetent to 
stand trial pursuant to this section. 

1370.01, subdivision (a)(2) 

(2) If the defendant is found mentally incompetent, the court may make a finding that the 
defendant is an appropriate candidate for diversion pursuant to Chapter 2.8A (commencing 
with Section 1001.35) of Title 6, and may, if the defendant is eligible pursuant to Section 
1001.36, grant diversion for a period not to exceed that set forth in paragraph (1) of subdivision 
(c). Upon the dismissal of charges at the conclusion of the period of diversion, pursuant to 
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subdivision (e) of Section 1001.36, a defendant shall no longer be deemed incompetent to 
stand trial pursuant to this section. 
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ATTACHMENT B:  PROCEDURAL CHECKLIST FOR MENTAL HEALTH DIVERSION (P.C. §§ 1001.35 
AND 1001.36) 

 

I. DEFENDANT REQUESTS DIVERSION 
 
A. Determine prima facie basis for diversion 

 
1. Informal hearing to review facts of crime, defendant’s criminal and mental 

health history 
a. Is request timely – between filing of complaint and adjudication 
b. Does defendant have reasonable chance at meeting requirements in 

Section II, infra 
c. Is the defendant and/or crime reasonably suitable for diversion 

2. Court to consider offers of proof and reliable hearsay 
3. If prima facie basis not established, deny request and continue with criminal 

case 
4. If prima facie basis is established, proceed to full determination of eligibility, 

suitability and placement 
 

II. DETERMINATION OF ELIGIBILITY  
 
To be eligible for diversion, ALL of the following requirements must be met: 
 
A. “The court is satisfied that the defendant suffers from a mental disorder as 

identified in the most recent edition of the Diagnostic and Statistical Manual of 
Mental Disorders, including, but not limited to, bipolar disorder, schizophrenia, 
schizoaffective disorder, or post-traumatic stress disorder, but excluding 
antisocial personality disorder, borderline personality disorder, and pedophilia.”  
(§ 1001.36, subd. (b)(1).) 
 
1. Has defendant submitted evidence of a mental disorder 
2. Court to order any additional reports as needed 

 
B. “The court is satisfied that the defendant’s mental disorder played a significant 

role in the commission of the charged offense.”  (§ 1001.36, subd. (b)(2).)   
 

C. “In the opinion of a qualified mental health expert, the defendant’s symptoms 
motivating the criminal behavior would respond to mental health treatment.”  
(§ 1001.36, subd. (b)(3).) 
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D. The defendant consents to diversion and waives the right to a speedy trial.  (§ 
1001.36, subd. (b)(4). 

E. “The defendant agrees to comply with treatment as a condition of diversion.”  
(§ 1001.36, subd. (b)(5).) 

F. “The court is satisfied that the defendant will not pose an unreasonable risk of 
danger to public safety, as defined in Section 1170.18, if treated in the 
community.”  (§ 1001.36, subd. (b)(6).)    

G. “The court is satisfied that the recommended inpatient or outpatient program 
of mental health treatment will meet the specialized mental health treatment 
needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).) 

III.      PROGRAM REQUIREMENTS 

 The program selected by the court must meet the following requirements: 

A. “The court is satisfied that the recommended inpatient or outpatient program 
of mental health treatment will meet the specialized mental health treatment 
needs of the defendant.”  (§ 1001.36, subd. (c)(1)(A).) 
 

B. The defendant may be referred to a program of mental health treatment 
utilizing existing inpatient or outpatient mental health resources. (§ 1001.36, 
subd. (c)(1)(B).)   

 
1. Has the program agreed to accept the defendant on diversion 
 

C. The program must submit regular reports to the court and counsel regarding 
the defendant’s progress in treatment.  (§ 1001.36, subd. (c)(2).) 
 
1.   Set the frequency of the reports 
2.   Set final report near end of diversion period to determine: 

        a.  Whether defendant has substantially complied with treatment program 

      b.     Whether defendant has committed any new law violations, and whether 
the violations were related or unrelated to defendant’s mental disorder 

      c.     Whether defendant has a long-term plan for mental health care 

D. The diversion program is to last no longer than two years.  (§ 1001.36, subd. 
(c)(3).) 
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IV. TERMINATION OR MODIFICATION OF TREATMENT 
 
Termination of diversion and reinstatement of criminal proceedings, modification of 
treatment, or referral for conservatorship may occur after noticed hearing if: 
 
A. The defendant is charged with an additional misdemeanor allegedly committed 

during the pretrial diversion and that reflects the defendant’s propensity for 
violence.  (§ 1001.36, subd. (d)(1).)  
 

B. The defendant is charged with an additional felony allegedly committed during 
the pretrial diversion.  (§ 1001.36, subd. (d)(2).) 
 

C. The defendant is engaged in criminal conduct rendering him or her unsuitable 
for diversion.  (§ 1001.36, subd. (d)(3).) 

 

D. Based on the opinion of a qualified mental health expert whom the court may 
deem appropriate, either of the following circumstances exists:  (§ 1001.36, 
subd. (d)(4).) 

 
1. The defendant is performing unsatisfactorily in the assigned program.  (§ 

1001.36, subd. (d)(4)(A).) 
 

2. The defendant is gravely disabled, as defined in Welfare and Institutions 
Code, section 5008, subdivision (h)(1)(B). A defendant shall only be 
conserved and referred to the conservatorship investigator pursuant to this 
finding.  (§ 1001.36, subd. (d)(4)(B).) 

 
E. If diversion terminated, consider status of defendant’s competence to stand trial 

and whether to commence or continue proceedings under §§ 1368, et seq. 
 

V. SUCCESSFUL COMPLETION OF DIVERSION 

If the defendant has performed satisfactorily on diversion, the court must dismiss 
the criminal charges. (§ 1001.36, subd. (e).) The court may conclude the defendant 
performed satisfactorily if: 

A. The defendant has “substantially complied” with the program requirements 
 
B. The defendant has “avoided significant new violations of law unrelated to the 

defendant’s mental health condition.”  (Emphasis added.)  The court can, in its 
discretion, ignore new violations of law related to the defendant’s mental health 
condition.  
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C. The defendant has “a plan in place for long-term mental health care” 
 

D. Duties of the court if case dismissed: 
 

1. Clerk to notify Dept. of Justice of disposition 
2. Court to order access to records of arrest restricted per § 1001.9 
3. Court to advise defendant: 

a. The arrest upon which the diversion was based may be disclosed by 
the Department of Justice to any peace officer application request 
and that, notwithstanding subdivision (f), this section does not relieve 
the defendant of the obligation to disclose the arrest in response to 
any direct question contained in any questionnaire or application for 
a position as a peace officer, as defined in Section 830. 

b.   An order to seal records pertaining to an arrest made pursuant to this 
section has no effect on a criminal justice agency’s ability to access 
and use those sealed records and information regarding sealed 
arrests, as described in Section 851.92.”   

 
VI. PERSONS INCOMPETENT TO STAND TRIAL 

 
A. Persons charged with felony and found incompetent to stand trial are eligible for 

diversion if: 
 1.   Person not transported to a mental health facility 

2.   Court receives information that defendant may benefit from diversion 
3.   Court determines defendant appropriate for diversion 

 4.   Two year maximum program 
 

B. Persons charged with misdemeanor and found incompetent to stand trial are 
eligible for diversion if: 

 1.   Court determines appropriate for diversion 
 2.   One year maximum program 
 
C. Consider whether defendant appropriate for diversion considering all relevant 

factors 
1. If not appropriate, resume criminal proceedings 
2. If appropriate, determine eligibility in accordance with § 1001.36 

 
D. If diversion terminated under § 1001.36, subdivision (d): 

1. Appoint mental health expert to determine status of competency 
2. If not competent, resume procedures under §§ 1368, et seq. 
3. If competent, resume full criminal proceedings 
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E. If diversion successfully completed 
1. Dismiss criminal charges 
2. Court to follow duties in Section V (D), supra. 
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ATTACHMENT C: Offenses listed in P.C. § 667(e)(2)(C)(iv) 

The following table was prepared by Hon. John “Jack” Ryan, Orange County Superior Court 
(Ret.) 

TABLE OF CRIMES LISTED IN P.C. § 667(e)(2)(C)(iv) – “Super Strikes” 

 

Prior Conviction Description Pen C Sections  

Any Serious or 
Violent Felony 

Punishable in California by life imprisonment or death. 667(e)(2)C)(iv)(VIII) 

187 Murder or attempt. (Any homicide or attempt from 187 to 191.5 667(e)(2)C)(iv)(IV) 

191.5 Vehicular manslaughter while intoxicated or attempt. 667(e)(2)C)(iv)(IV) 

207 Kidnap to  ... §261, 262, 264.1, 286, 288, 288a, or 289. (Kidnap, as defined 
in Pen C §207 does not include attempts to commit a defined sex 
offense.) 

667(e)(2)C)(iv)(I) 

 

209 Kidnap to violate §261, 262, 264.1, 286, 288, 288a, or 289. 667(e)(2)C)(iv)(I) 

220 Assault to violate 261, 262, 264.1, 286, 288, 288a, or 289. 

(Pen C § 220 specifies rape as a designated offense. It does not use a 
section number, 261 (rape) or 262 (spousal rape). 

667(e)(2)C)(iv)(I) 

245(d)(3) Assault with a machine gun on a peace officer or firefighter 667(e)(2)C)(iv)(VI) 

261(a)(2) Rape by force. 667(e)(2)C)(iv)(I) 

261(a)(6) Rape by threat to retaliate. 667(e)(2)C)(iv)(I) 

262(a)(2) Spousal rape by force. 667(e)(2)C)(iv)(I) 

262(a)(4) Spousal rape by threat to retaliate. 667(e)(2)C)(iv)(I) 

264.1 Rape in concert by force or violence 667(e)(2)C)(iv)(I) 

269 Aggravated sexual assault of a child. 667(e)(2)C)(iv)(I) 

286(c)(1) Sodomy with child <14 + 10 years age differential. 667(e)(2)C)(iv)(II) 

286(c)(2)(A) Sodomy by force. 667(e)(2)C)(iv)(I) 

286(c)(2)(B) Sodomy by force upon child <14 667(e)(2)C)(iv)(I) 

286(c)(2)(C) Sodomy by force upon child >14 667(e)(2)C)(iv)(I) 

286(c)(3) Sodomy with threat to retaliate 667(e)(2)C)(iv)(I) 

286(d)(1) Sodomy in concert by force…., threat to retaliate. 667(e)(2)C)(iv)(I) 

286(d)(2) Sodomy in concert by force upon child <14 667(e)(2)C)(iv)(I) 
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Prior Conviction Description Pen C Sections  

286(d)(3) Sodomy in concert by force upon child >14 667(e)(2)C)(iv)(I) 

288(a) Lewd act upon a child under the age of 14 667(e)(2)C)(iv)(III) 

288(b)(1) Lewd act upon a child by force… 667(e)(2)C)(iv)(I) 

288(b)(2) Lewd act by caretaker by force… 667(e)(2)C)(iv)(I) 

288a(c)(1) Oral copulation upon a child <14 + 10 years… 667(e)(2)C)(iv)(III) 

288a(c)(2)(A) Oral copulation by force 667(e)(2)C)(iv)(I) 

288a(c)(2)(B) Oral copulation by force… force upon child <14. 667(e)(2)C)(iv)(I) 

288a(c)(2)(C) Oral copulation by force… force upon child >14. 667(e)(2)C)(iv)(I) 

288a(d) Oral copulation in concert by force. 667(e)(2)C)(iv)(I) 

288.5(a) Continuous sexual abuse of a child with force… 667(e)(2)C)(iv)(I) 

289(a)(1)(A) Sexual penetration by force, etc. 667(e)(2)C)(iv)(I) 

289(a)(1)(B) Sexual penetration upon a child <14 by force… 667(e)(2)C)(iv)(I) 

289(a)(1)(C) Sexual penetration upon a child >14 by force… 667(e)(2)C)(iv)(I) 

289(a)(2)(C) Sexual penetration by threat to retaliate. 667(e)(2)C)(iv)(I) 

289(j) Sexual penetration upon a child <14 + 10 years… 667(e)(2)C)(iv)(II) 

653f Solicitation to commit murder. 667(e)(2)C)(iv)(V) 

664/191.5 Attempt vehicular manslaughter while intoxicated 667(e)(2)C)(iv)(IV) 

664/187 Attempt murder 667(e)(2)C)(iv)(IV) 

11418(a)(1) Possession of a weapon of mass destruction 667(e)(2)C)(iv)(VII) 
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Trevor L. Hensley 
Herrig & Vogt, LLP 
4210 Douglas Blvd. Suite 100 
Granite Bay, CA 95746 

 

Trevor Hensley is an associate attorney with Herrig & Vogt, LLP. His primary focus is on 
the practice of Family Law. He received his Juris Doctor degree in 2011 from Willamette 
University School of law in Salem, Oregon. 
 
Knowing since high-school that he wanted to practice family law made his law school 
class selections easy. Mr. Hensley dedicated his time in law school to pursuing family 
law, from spending evenings in the family law clinic to taking specialized classes in family 
law and dispute resolution. 
 
Mr. Hensley prides himself on his ability to empathize with his clients in what are often 
some of the most stressful situations a person can face. He alleviates that stress through 
constantly communication and through careful planning, providing clients with a clear 
roadmap toward resolving the issues that exist in every-day family life. Being well-versed 
in the ever-changing California Family Code helps him and his clients prepare for 
anticipated outcomes which goes a long way toward eliminating surprises. This helps Mr. 
Hensley securing the outcome that is best for his client and their family and put their minds 
at ease.  
 
Mr. Hensley received his Bachelor of Arts Degree in Political Science at UC Davis in 
Davis, California. He is a proud member of the State Bar of California, the American Bar 
Association, and the Family Law Section of the American Bar Association, where he 
continues to learn and grow as a California family law advocate. 
 
Mr. Hensley is admitted to practice before all of California’s State Courts and the U.S. 
District Court for the Eastern District of California. 
 
Bar Admissions 

• California 
• U.S. District Court Eastern District of California 

 
Education 

• Willamette University School of law, Salem, Oregon 
o Juris Doctor Degree – May 2011 

• UC Davis, Davis, California 
o Bachelor of Arts – 2008 
o Major: Political Science 

 
Professional Associations and Memberships 

• State Bar of California, Member 
• American Bar Association, Family Law Section, Member 
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Brautigam & Co. 
9696 Elk Grove Blvd., Elk Grove, CA 95624         

916-685-2633                       www.divorcetaxcpa.com 

Fax 916-685-4980      divorcetax@sactaxcpa.com 
BEVERLY BRAUTIGAM 

Certified Public Accountant 
Personal Financial Specialist 

Owner Brautigam & Co. 
Owner Brautigam Financial Services 

 
EDUCATION  

Bachelor of Arts, Business Administration with concentration in Accounting, 
California State University Fullerton, 1973. 

Masters of Business Administration in Taxation, Golden Gate University, 1979. 
 

PROFESSIONAL DESIGNATIONS 
 Certified Public Accountant 
 General Securities Registered Representative (Series 7 and 66 licensed) 
 Personal Financial Specialist, Accredited by the American Institute of CPAs 
 

PROFESSIONAL EXPERIENCE  
Ernst & Ernst 1973 - 1979 
Moss Adams 1979 - 1982 
Coopers & Lybrand 1982 - 1984 
Brautigam & Co. 1984 - present 
Brautigam Financial Services 1999 - present 

 

PUBLICATIONS 
Divorce Taxation, A Professional’s Guide to U.S. and California Tax and Legal 
Issues, 2014 through 2017. 

 

Tax Consequences of Marriage, Separation and Divorce, an AICPA self-study 
course, 1991 through 1994. 
 

Tax Consequences of Divorce, California CPA Education Foundation course 
materials, 1999 through 2014. 

 

Advanced Tax Problems of Marital Dissolutions, California CPA Society course 
materials, 1989 through 1998. 
 

Tax Aspects of Marital Dissolutions, California CPA Society course materials, 1985 
through 1988. 

 

"Marital Dissolutions in California," found in Prentice - Hall's looseleaf service, 
Divorce Taxation, 1991. 

 

"Tax Consequences of Remarriage," Chapter 5 of Tax Aspects of Marital 
Dissolutions, CEB, 1989. 
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BEVERLY BRAUTIGAM 
  Page Two 
 
 
  HONORS 
  

 1999 Award for Outstanding Course Materials, California CPA Education Foundation 
 

1988 Outstanding Alumna, Golden Gate University 
 

1987 Award for Instructor Excellence, Education Division, California Society of 
CPAs 

 

1983 Leader of Women, Sacramento Chamber of Commerce 
 
  TEACHING EXPERIENCE 
    

Golden Gate University:  Masters of Taxation Program 
 

California CPA Society: 
     

Variety of continuing education courses since 1979. 
         

Frequent lecturer at the annual Tax Accounting Conference. 
     

Co-instructor of Tax Consequences of Divorce and its predecessor courses, 
Advanced Tax Problems of Marital Dissolutions and Tax Aspects of Marital 
Dissolutions, 5-7 times per year since 1985. 

    
Chaired first Marital Dissolution Conference in 1987. 

 

CEB:  Variety of family law seminars in California.   
 

 American Academy of Matrimonial Lawyers:  Frequent speaker. 
 
 Speaker at AAML/AICPA National Conference on Divorce. 
 
  COURT EXPERIENCE 
 

Court-appointed Expert: 
 

Superior Court, Counties of Placer and Nevada 
 

Court-appointed Special Master: 
 

Superior Court, County of Placer 
 

Qualified as an Expert: 
 

Superior Court, Counties of Sacramento, Nevada, Placer, El Dorado and 
Glenn 
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 XSpouse is a computer program here to help us calculate 

both Child and Spousal support.

▪ It can even help with 2030 fee requests! 

 The program is meant to give both parties some expectation 

of what monthly support payments will be, as you can use 

the program before court.

 The hope is that, if everyone is at least using the same 

formula, we can limit debate in court to what the inputs are 

and not whether or not the math is being done correctly.

 It has a myriad of different inputs which, if properly used, 

incorporates every major input in your pending support 

issue.

INTRODUCTION

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

It appears that practitioners use Dissomaster but the court uses 

Xspouse.

 If you do not have access to Dissomaster at court or a 

significant change needs to be made to your calculation, 

you’re going to have to use Xspouse at court or the court will 

use Xspouse for you!

 Knowing how Xspouse works is important in those all-too-

common circumstances where you might need to make 

changes or help the court recognizing an incorrect input and 

helping the judicial officer to fix it.

WHY DOES XSPOUSE MATTER?

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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 XSpouse calculates support by incorporating the Family 
Code.

 Specific sections in the code tell the court how to calculate 
Child Support. They begin with Family Code Section 3900 
duty to support minor children and continue in places 
throughout the Family Code.

 Xspouse and Dissomaster incorporate the “Guideline” 
formula for the calculation of amount due in support.

▪ The specific code section dealing with the Statewide Uniform 
Guideline is Family Code  4055 which is as follows:

▪ K[HN%68(H%)(TN)]

▪ Luckily, thanks to Xspouse and Dissomaster, that may be the 
last time you will have to see that formula…

CHILD SUPPORT

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

 How is it calculated? Spousal support is a bit different, as 
there is no formula for the calculation of spousal support.
▪ That being said, Xspouse and Dissomaster calculate spousal support 
based on 40% of the Payor ’s net monthly income, reduced by one -half 
of the receiving spouse’s net monthly income

 Temporary Support: However, Family Code Section  3600 
makes it clear that temporary spousal support should be the 
product of the sound discretion of the court when determining 
temporary support.

 Permanent Support:
▪ 4320 factors must be considered and no relevant factor can be 

ignored! Marriage of Geraci (2006) 144 Cal.4 th 1278, 1297

▪ Case law has even taken this a step further indicating that, while there 
is a computer program out there that gives you a number, a computer 
program cannot be used in the determination of a permanent support 
order! See Marriage of Schulze (1997) 60 Cal.App.4 th 519..

So yeah….

SPOUSAL SUPPORT

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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SPOUSAL SUPPORT AND XSPOUSE

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 

 I think the best way to show the effective use of Xspouse is to 

present it through a practical example.

▪ It is my hope this example will flesh out some of the main areas 

where the program will be used and will (hopefully) trigger questions. 

 SO PLEASE INTERRUPT ME WITH QUESTIONS ABOUT THE 

XSPOUSE PROGRAM IF AND WHEN YOU HAVE THEM.

LETS DIVE IN

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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EXAMPLE FACT PATTERN

 Marriage of Gold, Fools and Pure
▪ Assume Divorce filed January 1, 2018 

▪ Today’s date is April 13 ,2018

▪ Marriage of 13 years duration

▪ Two Children
▪ Ingot Gold (F) Born 4-13-2003 (16)

▪ Brick Gold (M) Born 4-13-2018 (1)

▪ Financial Situation
▪ Fools Gold

▪ $5000/mo income

▪ $300 Mandatory retirement contribution

▪ $300 pre-tax wage deduction for health insurance. 

▪ Pure Gold
▪ $2000/mo Wages and Salary Income

▪ $100 supplemental health insurance premium paid by party

▪ Parental Timeshare
▪ Ingot 50/50

▪ Brick 25/75

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

TURN TO XSPOUSE

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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 B [Bump] Toggles between adjusted (bumped) and unadjusted 
(unbumped) spousal support

 D [Detail] Opens a detail window when positioned on a data 
cell that has a detail associated with it.

 E [Exemptions] Toggles IRS 8332 releases on/off. This affects 
only the Proposed settlement. Choosing whether to release or 
not release exemptions generally has a major effect on 
Proposed spousal support and the tax savings associated with 
it.

 F [Findings] Displays the Findings and Rebuttals.

 I  [Input] Toggles between monthly and annual figures.

 P [Print] Displays the Print menu.

 R [Range] Toggles the display of the FC 4055 (f)(7) low -
income range of child support at incomes when this is 
applicable. When this feature is active, pressing

XSPOUSE SHORTCUTS

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

 Ctr l+R in the Professional screen will toggle the Guideline child support 
between the high and low ends of the range.

 Note: Using R to switch of f the display of the low -income support range 
will also. switch the automatic CPI adjustment to YES (the default 
setting)

 L [Low] Toggles the automatic CPI adjustment of the low -income 
adjustment threshold. Switching the automatic CPI adjustment to NO 
automatically switches the child support range display to YES and the 
red Settings changed alert is displayed.

 S [Settings] Displays the Settings screen.

 T [Tactic] Displays the Tactic dialog.

 U User-specified Child Support.

 V User-specified Spousal Support

 W Formula SS

 X [Tax Settings] Displays the Tax Settings dialog. The yellow cursor must 
be positioned in either the husband's or wife's data input column.

 Ctr l+C Copy from an input cell.

 Ctr l+V Paste to an input cell.

SHORTCUTS CONTINUED

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  
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 Xspouse does allow you to toggle whether or not spousal 

support follows 2018 rules or 2019 rules while in 2018. 

 This was only recently added, so make sure that your Xspouse

has been updated!

 NOTE:

▪ If tax year is set to 2018 then the program will assume that spousal 

support will be taxable to Payee and deductible to the Payor. 

▪ If tax year is set to 2019 then the program will assume that spousal 

support will be non-taxable to the Payee and non-deductible to the 

Payor.

 TO CHANGE in 2019 tax year:

▪ Navigate to the “Settings” button at the top of the screen. Click 

“Include spousal support after 2018 in federal calculations?” and 

switch it to yes.

 See also – “Spousal Support” Handout

SPOUSAL SUPPORT DEDUCTIBILITY 

TOGGLE

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

 Included with materials is a 3 page summary of changes that 

come with new 2019-1 Xspouse version

▪ Tax deductibility toggle

▪ Which includes option to specify certain income received by a party as 

taxable spousal support or non-taxable spousal support.

▪ QBID Calculator (Qualified Business Income Deduction)

▪ The calculator automatically takes the filing status, taxable income and 

capital gain information from Xspouse in order to calculate various 

parameters applicable to the case and carries it forward into the Xspouse 

program.

▪ However, you can input your own numbers at this time.

“WHATS NEW” HANDOUT

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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SETTINGS CHANGED WARNING

Is there quick way to know which settings were changed?

Xspouse does display warnings when settings are changed but, because of limited 

space  on the main Xspouse screen to display specific messages, the messages 

indicate in which settings screen a change has been made. 

SO, short answer to your question is NO,

To determine which setting was changed, you will need to navigate to the setting that 

has been changed.

For more detail, see 

“Xspouse Warning 

Messages” handout 

included with presentation

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________  

 Question:

▪ When entering a number for mandatory retirement, why doesn’t it 
take it from the gross amount the way it is supposed to. Is there 
another way?

 Long Answer:

▪ See “Mandatory Retirement” handout.

 Short Answer:

▪ The default input is to have the contribution treated as a qualified 
adjustment to income, which results in a deduction from gross 
income for tax purposes in calculating adjusted gross income.

▪ The alternate option is to have it be listed as a non -qualifying 
retirement contribution, which means no reduction in the taxable 
income

▪ The default setting is to take the deduction as a qualified adjustment 
to income, which would mean the amount would be deducted from 
gross income of the person making the contribution. 

MANDATORY RETIREMENT

 

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________

_____________________________________________________________________________________ 
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Xspouse and DissoMaster treatment of Mandatory retirement
Xspouse and Dissomaster treat mandatory retirement contributions in exactly the same way, which is not 
surprising as both programs were developed by the same individual, Sav Harasymiv, who held copyright 
to the original DissoMaster through to 2002-1. Furthermore, over the years, the two businesses have 
exchanged copies of the program and used agreed inflation figures so that there was minimal disagreement
between the programs that could result in confusion. In general, if differences do appear, these tend to 
result from either different program settings or inputs.  

With Mandatory retirement both programs allow direct user input without opening up the detail input 
fields. In Xspouse if the input is not entered via the detail window, the value appears in red, indicating that
the default detail input window option has been selected. DissoMaster does not indicate how the value 
was entered.

In Xspouse the detail input window is accessed by either pressing the “D” key or by double left mouse 
button clicking on the input field. In DissoMaster, the detail input is displayed using the standard 
Windows drop-down option. 

In both programs the default input is to have the Mandatory retirement contribution treated as a qualified 
adjustment to income, which results in a deduction from the gross income for tax purposes  in calculating 
the Adjusted Gross Income. If the second option of other or nonqualifying is selected then there is no 
reduction in the taxable income.

No matter which of the two mandatory retirement options is used, both are treated as a guideline 
deduction in calculating the guideline net incomes. 

This can easily be demonstrated by entering an amount for mandatory retirement without entering any 
other values  in to either program and examining the guideline net income display as done on the next 
page, where both programs display -1000.

1
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So if mandatory retirement is entered as a qualified adjustment to income there is a two-fold effect: a tax 
deduction; and a direct deduction from the guideline net. If the mandatory retirement is entered as a 
nonqualifying deduction, then the amount is treated only as a guideline deduction.

2
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What’s new in Xspouse 2019

Xspouse 2019-1 builds on Xspouse 2018-1.1 in treating spousal support judgements post 2018 
being non-tax items federally and treated as adjustments to income for state taxes. 

The inflation adjustments used are 2.5% federally and 3.7% for California.

In conformance with the new FL-150, Xspouse 2019-1 includes new input fields for taxable and 
non-taxable spousal support payment in the detailed input windows under “SS paid prev marriage” 
and “Other taxable income”

1/3
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Additionally, a switch has been added to the Settings screen to allow activation of federal tax for 
spousal support if required. 

If this switch is set to “YES” a new warning message is displayed on the main Xspouse screen to 
indicate this fact.

Xspouse 2019-1 now contains a qualified business income calculator that is accessible via the 
detailed window for “Qual bus income ded” on the main screen. The input to the main screen field 
can be manual by simply typing in the QBID amount, or calculated by opening up the detailed 
window of the calculator and inputting the qualified amounts for QBI, W2-wages and UBIA. 

2/3
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Any QBID amount entered directly on the main Xspouse screen will be overridden by the QBID 
calculated amount when the “OK” button in the QBID calculator is pressed.

As can be seen from the screenshot below, there are buttons for adding and deleting PTBs and 
SSTBs as required.

The QBID calculator automatically takes the filing status, taxable income and capital gain 
information from the Xspouse program in order to calculate the various parameters applicable to the
case. If businesses with a negative QBI are added the calculator automatically follows the netting 
rules set out in the regulations.

3/3
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1.  Alimony: 
Section 11051 of the TCJA is entitled:  Repeal of Deduction for Alimony Payments.  BUT, it’s not 
that simple.   
 
The effective date of this section states that it applies to: 
 
“(1) any divorce or separation instrument (as defined in section 71(b)(2) of the Internal 
Revenue Code of 1986 as in effect before the date of the enactment of the Act) executed after 
December 31, 2018, and 
 
(2) any divorce or separation instrument (as so defined) executed on or before such date and 
modified after such date if the modification expressly provides that the amendments made by 
this section apply to such modification.” 
 
Under IRC §71(b)(2), a divorce or separation instrument means: 

(A)  A decree of divorce ore separate maintenance or a written instrument incident to such 
a decree, 

(B)  A written separation agreement, or 
(C)  A decree (not described in subparagraph (A)) requiring a spouse to make payments for 

the support or maintenance of the other spouse.  
In California, these would be a judgment, a written separation agreement between the parties 
or a temporary order. 
 
So, it seems clear that a judgment entered prior to 1/1/2019 falls under the pre TCJA law.  And, 
if it were to be modified post 12/21/2018, it would only come under the TCIA law if that 
modification expressly provided that the new law was to apply.  It is also clear that any new 
(meaning that the first thing in writing is post 2018) instrument falls under the new law, the 
result of which is that the spousal support would not be deductible to the payor and not 
taxable to the payee. 
 
The questions surround situations where there was a pre-2019 agreement and a post-2018 
judgment.  It is this author’s opinion that the pre-2019 agreement (whether it was a temporary 
order or a written separation agreement- although you would want the later to have been 
notarized for credibility purposes) falls under the pre-TCJA law until execution of the post-2018 
judgment, when it would be subject to the new TCJA law.   This is because a judgment is not a 
modification of the previous agreement or temporary order. 
 
There is no provision to elect out of the new law.  There is no requirement that the divorce has 
been finalized pre-2019 to fall under the pre-TCJA law – in other words, the 2018 judgment 
could indicate that the marital status terminates in 2019 and not be affected by the TCJA.  
There is no requirement that a joint return can’t be filed for 2018. 
 
There is speculation that if the terms of spousal support in a pre-2019 temporary order are not 
changed in a post-2018 judgment, then the pre-TCJA law controls.  Regulations may be issued 
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to support this but at the moment the judgment falls under (A) above and, as such, constitutes 
a “divorce or separation instrument” executed post-2018 which results in the TCJA controlling. 
 
Another complication is that IRS Pub 5307, Tax Reform Basics for Individual and Families issued 
on November 5, 2018, indicates that “Alimony….is no longer deductible for any…..divorce or 
separation agreement executed on or before December 31, 2018, and modified after that 
date.”  Further, in IRS Pub 504, Divorced or Separated Individuals issued February 5, 2019, it 
states under “What’s New” that “Amounts paid as alimony or separate maintenance payments 
under a divorce or separation agreement executed, or changed, after 2018 won’t be deductible 
by the payer.  Such amounts also won’t be includible in the income of the recipient.”  This is 
NOT what the law says.  Rather, it says, as stated above, that it applies to modifications after 
December 31, 2018 if the modification expressly provides that the amendments made by the 
section apply. In other words, the parties would have to elect in to the new law.  Of course, the 
IRS does not write the tax law but it is disturbing to see these obvious incomplete 
representations of the law. 
 
Keep in mind that California has not conformed to this change.  Parties could easily find 
themselves with non deductible and non taxable spousal support from a 2019 judgment for 
federal purposes but have deductible and taxable alimony for CA purposes from the same 
order.  For consistency, consideration should be given to electing out of alimony treatment for 
CA purposes which would need to be in the parties’ Marital Settlement Agreement. 
 
As many judgments were entered during the last weeks of 2018 with the intent to fall under the 
former law, a recap of the alimony rules prior to TCJA is in order.  To be alimony (deductible to 
the payor and taxable to the payee) all of the following must be met: 
 

1. Payment must be in cash 
2. Payment must be received 
3. At the time of payment, the payment must be made under a divorce or separation 

instrument 
4. The payments are not designated as not includable in the income of the payee spouse 

and not deductible by the payor spouse. 
5. Spouses or former spouses who are divorced or legally separated under a decree of 

legal separation must not be members of the same household  
6. The liability to pay terminates at the death of the payee spouse. 
7. The payor spouse and payee spouse must not file a joint income tax return together for 

the year in which payment occurred. 
8. Payment must not be considered to be child support. 

 
Also as a reminder, the pre TCJA judgments are still subject to alimony recapture.  To the extent 
they were front loaded and alimony decreases too quickly by too much, beware of alimony 
recapture in 2020. 
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2.  Tax Cuts and Jobs Act (TCJA) – other provisions: 
a. The personal exemption is zero 
b. The standard deduction almost doubled for 2018 to: 

i. Married filing jointly: $24,000 
ii. Head of Household: $18,000 

iii. All others:   $12,000 
iv. Additional deduction if 65+ or blind of $1,300 if joint and $1,600 for 

single and head of household 
c. The child tax credit doubled to $2,000 for children under 17.  $1,400 of it is 

refundable. 
d. State and local tax (SALT) is limited to $10,000. 
e. Miscellaneous itemized deductions (I.D.) are eliminated. 
f. Home mortgage interest deduction is limited to acquisition indebtedness of 

$750,000 (debt on 12/15/2017 is grandfathered and can be as much as $1 million.) 
i. EXAMPLE:   Your client purchased a home in January, 2018 and has a 

loan of $900,000.  His interest expense for 2018 is $36,000.  What are 
the proper Dissomaster entries to reflect his home mortgage interest 
(HMI) deduction? 

             Deductible interest (under I.D.):   $30,000 
             CA itemized deduction adj. (also under I.D.):  $  6,000 
                  (The math:  ($750,000/$900,000) x $36,000 = $30,000) 

Entire amount is still deductible for CA purposes, hence 
the adjustment. 

g.  New input to Dissomaster; 
i. Qualified business income deduction tab (QBIT) 

1. For service businesses (except architects and engineers), need 
to enter line 3 and leave line 4 as the default (which is “yes.”) 

2. For non-service businesses, need to enter lines 3, 5, 6 (and 7, 8 
and 9, if applicable) and change line 4 to “no.” 

3. After line 24, click “save!” 
ii. Under itemized deductions: 

1. CA itemized deduction adjustment 
iii. Still need to enter number of federal exemptions (for the child tax 

credit.) 
h. Estate, gift and generation-skipping transfer taxes doubled to $10 million.  For 2019 

it is $11.4 million. The annual gift tax exclusion is $15,000. 
 
 

3.  Sale of residence: 
a. TCJA made no changes to this.  IRC §121 generally provides that $250,000 ($500,000 

for most joint returns) of gain from the sale of a principal residence is exempt from 
tax.  The exclusion is allowed each time a taxpayer selling a principal residence 
meets the eligibility requirements (has owned and used the home as his/her 
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residence in 2 of the last 5 years), but generally no more frequently than once every 
two years. 

b. The “out-spouse” is treated as using the property as a residence during any period of 
ownership while his/her spouse or former spouse is granted use of the property 
under a divorce or separation instrument (as defined in IRC §71(b)(2)).  Further the 
regulations require that the “in-spouse” actually live in the home for the “out-
spouse” to be able to use the “in-spouse’s” period of time. 

 
 

4.  Qualified Business Income Deduction: 
a. SEE ATTACHED ARTICLE 

 
 

5.  Marriage Tax Penalty (or benefit): 
a. In every marriage and every divorce, care should be exercised to evaluate the 

difference in the income tax liabilities between filing jointly versus as two single 
people (or, even better, if at least one qualifies for the beneficial head of household 
filing status.) 

 
 

6. CALIFORNIA HAS NOT CONFORMED! 
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Joe brings to Terrapin an impressive IT background, most recently serving as the senior 
technical support technician and training coordinator for the law firm of McDonough Holland 
& Allen PC in Sacramento. He has strong technical expertise, combined with excellent 
communication skills. Joe is extremely knowledgeable about desktop, mobile, server and 
network technologies. He holds the CompTIA A+, Microsoft Certified Professional: 
Technology Associate & Application Specialist, Microsoft Certified Trainer and Worldox 
certifications. Joe has provided support and training with programs such as Open Text 
Hummingbird DMS, Litera Innova, Microsystems DocXtools, Microsoft Office, LegalKey, 
CompuLaw, Microsoft Dynamics CRM for Legal, Carpe Diem, Workshare Professional, 
iBlaze Summation/Sanction, Adobe Acrobat, and additional programs specific to real estate, 
probate and estate planning practice groups. As a Microsoft Certified Trainer, he is skilled at 
assisting people in a classroom setting, one-on-one and via webinars over the Internet. 
CCNA (Cisco Certified Network Associate) Routing and Switching,  
 
 

   
 
 

Joseph O’Donnell 
Technical Engineer and Instructor 
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Betty has 36 years of experience working in Sacramento law firms. She spent the first 21 
years of her career as a litigation legal secretary. Betty worked at Downey Brand for 16 
years and left in 2015 to relocate to the mid-coast of Maine. She easily segued from her 
legal secretarial career into Downey’s information services department in 2000, and soon 
took over the role of Information Services Manager. 

Betty’s always had a passion for changing technology – likely born out of the fact that 
technology simply didn’t exist in law firms when she started her career in 1980. Her project 
management skills, combined with her litigation background and passion for developing a 
positive technology experience for users, made her a natural fit as Terrapin’s Practice 
Support Coordinator. She’s known for her high energy, initiative, and ability to make 
business associates and clients feel at ease. 

Betty taps her outstanding people skills and years of experience in the legal community to 
help with customer support, day-to-day operations and business strategy. She works with 
our clients directly in areas such as technology support, firm security review, trial 
presentations (demonstrative evidence), project management and training initiatives. Betty 
also contributes to the Terrapin blog and assists with marketing and social media. 

betty@terrapintechnology.com 

 

 

 

Betty Nelson 
Practice Support Coordinator 
 
 



 
 
Misty has worked for Terrapin since 2014 and has an extensive IT background. She 
previously managed her own consulting firm, Blue Pegasus Inc., where she supported 
networks with varied systems. Over her career, Misty has helped organizations ranging 
from five employees up to thousands of employees. She’s knowledgeable about all facets of 
networking, Azure cloud solutions, security and backup, Active Directory and server 
management. Misty’s expertise and professional commitment is underscored by her range 
of IT certifications: 

CCNA (Cisco Certified Network Associate) Routing and Switching, 
CCNA Wireless 
MCSE (Microsoft Certified Systems Engineer) 
MCTS (Microsoft Certified Technology Specialist 
MCP (Microsoft Certified Professional) 
 

Misty Quaintance 
Technical Director 
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Jonathan is a tech-savvy attorney who serves as Terrapin’s General Counsel and Chief 
Strategy Officer.  As General Counsel, Jonathan presides over all aspects of Terrapin’s 
legal affairs.  As Chief Strategy Officer, Jonathan is charged with developing and enhancing 
the suite of services and products the company offers to its clients—particularly those in the 
legal services sector, where Terrapin is a market leader. 

Immediately prior to joining Terrapin, Jonathan was a litigator at Diepenbrock Elkin Gleason 
LLP, where his practice focused on complex business disputes and construction 
matters.  Jonathan also had responsibility for overseeing Diepenbrock’s information 
technology needs. 

A lifelong fan of technology, Jonathan earned his JD from Santa Clara University School of 
Law, where he completed the High-Tech Law Certificate curriculum and was an Articles 
Editor for the school’s Computer and High Technology Law Journal. Jonathan earned his 
B.A. with double majors in Political Science and History from the University of California, 
Davis, and spent two summers working for a cutting-edge Internet Services Provider. 

Terrapin and its clients benefit from Jonathan’s passion for technology and firsthand 
experience as a consumer of IT resources in the professional services sector. 
 
jonathan@terrapintechnology.com 

 
 

 

 

Jonathan Marz 
General Counsel and Chief Strategy Officer 
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• Document Management 
A document management system (DMS) is a system used to track, manage and store documents and 
reduce paper. It does not take over normal operations of saving/editing files, only the management of 
where and how they get stored for easy searching later on. 
 

• Case Management 
Case management systems, on the other hand, focus on the firm’s internal needs regarding the 
processing and storing of case and client data, and how they are related. 
 

• Practice Management 
Practice Management software handles the entirety of the firm’s business functions—including 
accounting, reporting and even marketing. 

 

 
 
Worldox is a popular document management system for law firms. There are both on-premises and 
web-based solutions with Worldox. Worldox is a mature product: it’s been around and used by law 
firms for over a decade. 
 
 
 

What is the difference between... 

2019 Document Management Trends 

Applications that Actual Help 



Page 2 
 

                                                                                                                                                                                    

 

iManage is a long-running DMS. It is powerful and robust and provides as many, or more functions to 
manage documents and email as other Document Management Systems in the industry. It does require 
significant server resources and requires an IT expert to implement and administer. 
 
OpenText eDOCS, formerly Hummingbird, is a long- time Enterprise Content Management (ECM) system 
used by a variety of industries, including law firms. eDocs includes basic Document Management and 
Records Management capabilities and is popular among legal departments within larger organizations. 
The latest update to eDOCS includes a user-customizable tile- based interface. 
 

 
 
Abacus Law is a bit of a hybrid, as it combines both case management and practice management, and a 
little bit of everything else. 
 
LawBase allows law firms to track a file’s progress, maintain client files within various areas of law, 
keep complete calendars and schedules, maintain file room management and perform large repetitive 
tasks with just a few keystrokes. Cloud based. 
 
CaseMap makes it easy to organize, evaluate, and explore the facts, the cast of characters, and the 
issues in a case. This is a bit of a legacy program that we see aging out. 
 

 
 
Tabs3 Practice Master is the “front-office” counterpart to Tabs3, together the two deliver a best-in-class 
legal management solution either on-prem or in the cloud. 
 
Clio is among the most popular cloud-based legal practice management solutions today. Clio is best 
suited for solo practices and small firms; it includes client and case management, document assembly, 
calendaring and task management, time and billing. 
 
Time Matters is a long-running, powerful Practice Management solution. One of Time Matters’ most 
notable strengths is its ability for customization: including reporting and automated workflow, which 
can be done by Time Matter’s broad network of consultants. 
 
ProLaw is a server-based practice management that can be run in its own private cloud, but we do not 
see to many of these being deployed and are usually already established at a firm. 
 

 
 
Tabs3 is the time and billing system that compliments the Practice Master components. These two have been 
gaining momentum for the past 3 years as the top choice for most firms. Cloud and on-prem solutions available. 
 
Timeslips has a large base of firms using it, however we have not seen much growth with the product 
but more firms leaving it for Tabs and other software over the past 3 years. Much of this as do with 

2019 Case Management Trends 

2019 Practice Management Trends 

2019 Time & Billing Trends 
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their being better choices in this area, whereas before, Timeslips has the market cornered for a long 
time. 
 
Orion is an enterprise lass time and billing system that many of our large firms are moving towards 
because of the fantastic reporting tools that many CFO’s love. 
 
TimeSolv is a fantastically simple, web-based time and billing system that is a strong up-and-coming 
choice for small to medium sized firms. The firms that we have that use this product love it. 
  

 
 
Citrix ShareFile is the favorite in this area, with its secure structure that satisfies HIPAA regulations and 
integration with almost every product on the market. 
 
Workshare Connect is a file sharing portal that compliments its professional line of products. Typically, we 
find that firms are using this as it comes bundled with something else and are not necessarily searching it out 
specifically. 
 
OpenText Hightail is another popular secure, HIPAA compliant file sharing service that we find many firms 
using. Some have searched this out specifically, while others are using it as a value- added function of 
another problem they already have, such as OpenText eDocs. 
 
 

 

• Office 365: for email hosting and MS Office licensing 
• Calendaring: Calendar Rules for Outlook www.calendarrulesforoutok.com 
• Metadata Removal: cleanDocs 
• Document Comparison: compareDocs 
• PDF Tools: pdfDocs  www.docscorp.comcom 

 

DISCLOSURE: Terrapin sells Worldox, Timeslips, Tabs3 and many of the other products. The trends that we highlighted were calculated based 
observations and/or actual deployments across out client base by popularity and is not based on any marketing by Terrapin or overall market 
share in the categories we discussed. We provide consulting on different solutions that were discussed and ultimately guided by what our 
clients prefer. For the presentation, we were note able to discuss all the solutions being used and only highlight the most popular trends. 

 

 

 

 

 

 

2019 Cloud-based File Sharing Trends 

Legal Applications on the Rise 
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• Where is your data located? 

• What kinds of clouds are there? 

o SaaS 

o laaS 

o CaaS 

 

 
• Upsides: 

o Increased security 
o Accessibility 
o Less need for in-house IT to manage infrastructure 
o Reduced energy consumption 
o Low initial costs 
o Fewer single points of failure 
o Cloud computing attracts perspective attorneys 
o System failure less likely 

• Downsides: 

o Need for bandwidth 
o Compliance 
o Lack of control/flexibility during extended outage 
o Header to use peripherals 
o Harder to read/write CD’s and DVD’s 
o Printing and scanning 
o Internet – single point of failure 
o Text to speech applications – Dragon 

 
 
 
 
 

What is the Cloud? 
 

A Fresh Perspective on Cloud Computing 

Upsides and Downsides of Moving to the Cloud 
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• All In 

o Microsoft Azure 
o Amazon Web Services 
o Google Cloud   

• à la carte  
o Datto – backup and disaster recovery 
o Cloud based file sharing services 
o Dropbox 
o Box 
o OneDrive 
o Citrix ShareFile 

 

 
 
• Email performance 
• Large mailbox and drive space 
• Secretary access issues 
• Considerations for backup 

o Licensing Microsoft Office Through Office 365  
  

Office 365 

Are you all in?  Are you Out? Or somewhere in between? 
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Security threats and how they are being presented to users. 

 

 

• Phishing emails – show examples and discuss what users should look for 

o Discuss links in emails – how to hover over links for more information 

o Document types to block and avoid 

o Fraudulent UPS, FedEx and Bank notifications 

o File sharing scams – remember to consider the context and validate before opening 

o Fraudulent DropBox download invitations 

o Fraudulent DocuSign notifications 

o Fraudulent ShareFile notifications 

o Document types to block and avoid 

o Apple Subscription email 

o Microsoft OneDrive email 

o Fake voice mail message links, fax links and scan links 

• Quarantine/Block Unsafe File Attachments 

• Spear Phishing emails – targeting law firms – Wire Fraud 

 

• Sample Malware Popups 

• Various types and best practices 

• Ransomware 

  

 

Hacking in the News 
 

Email Security 
 

Internet Security 
 

2019 Security Defenses 
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THE OTHER BAR 



 

 
 
 

 
 
 

Other Bar Speaker: David Mann 

Biography 

 

 

 

David Mann is a graduate of Ohio State University and Stanford Law School.  He 

served as a Deputy Public Defender in San Francisco before becoming a solo 

criminal defense practitioner.  After 12 years of practice, substance abuse-related 

issues caused him to resign from the bar with disciplinary charges pending.  

Following a relentless battle with addiction which included numerous 

hospitalizations and periods of living on the streets, he succeeded in getting 

clean and sober in 1998.  Since then he has worked, among other things, as a 

cab driver, a private investigator, a paralegal, and a drug and alcohol 

rehabilitation counselor.  He presently serves as the Northern California 

Consultant to The Other Bar, a statewide organization of recovering attorneys, 

judges, and law students.  In this capacity, he spends his time providing outreach 

and education to the legal community, and assisting attorneys as they struggle 

with substance abuse and related challenges that threaten their ability and/or 

eligibility to practice law.  
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Substance Abuse in the Legal Profession:  Prevention, Detection, and Treatment  

Program Description 

In this presentation, Mr. Mann provides a review of the brain chemistry of addiction and alcoholism, as well as 

a discussion of the behavioral and health consequences of the disease.  Insights are offered into the 

personality traits of attorneys and the qualities of the legal profession that combine to make lawyers 

significantly more susceptible to addiction, and more difficult to treat, than the general population.  The 

presentation includes a case study of an addict attorney, as well as a self-diagnosis exercise for attorneys to 

utilize if they are concerned that they may have a problem which needs to be addressed.  Concluding remarks 

are directed towards both systemic and individual solutions to the problem, with references to specific 

strategies and resources available to attorneys.  Mr. Mann approaches this very serious topic in a manner that 

incorporates humor and irony and invites attorneys to engage in a bit of sometimes much-needed self 

reflection. 

 

Outline 

 

1. Introduction: Scope of Problem 

a. Statistics 

b. Professional Consequences 

c. Difficulty of Solution 

 

2. The Disease of Addiction 

a. Symptoms 

b. Traits 

c. Brain Chemistry 

d. Treatment 

 

3. The Legal Profession: Why? 

a. Lawyer Personality 

b. Hourly Billing/Time Scarcity = Use of Chemical Shortcuts 

c. Adversarial System = Desirability of Performance Enhancing Drugs 

d. Advocacy for Client’s Goals = Cognitive Dissonance 

  

4. Case Study: The Addicted Lawyer 

 

5. Conclusion: Prevention and Detection 
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Addiction and the Legal Profession 

1. Addiction – General Discussion 

1.1 Magnitude of the Problem 
 

The American Medical Association defines alcoholism and all other types 

of addiction as a disease. In a “perspectives” article in the journal of the 

American Medical Association, Brian Vastag wrote, “The brain changes during 

addiction.”  Mr. Vastag explained that all drugs of abuse activated a pleasure 

pathway in the brain, the “dopamine reward circuit.” Eventually, he wrote “the 

dopamine circuit becomes blunted; with tolerance, a drug simply pushes the 

circuit back to normal, boosting the user out of depression but no longer 

propelling him or her toward euphoria.”    With repeated use, a new state of 

“normal” is created, requiring continued use to feel normal.  The changes in the 

brain, though not permanent, can be long lasting. Whether the addiction is to 

alcohol, illegal drugs or prescription medication, addiction is addiction, no matter 

what substance is being abused.  An earlier view, remarkably accurate for its 

time, was that alcoholism is an allergy of the body coupled with an obsession of 

the mind.  Either way, it is a problem over which the abuser has very little control. 

Under any characterization, substance abuse is a serious and widespread 

public health problem: 

• 18 million Americans are estimated to have problems with alcohol,  

• 5 – 6 million people in the U.S. have problems related to drug use, 

• Alcohol and drug abuse cost the American economy an estimated 
$276 Billion each year in lost production, health care expenditures, 
crime, accidents and other factors, 

• Untreated alcoholism and addiction are more costly public health 
problems than heart disease, diabetes, cancer and AIDS - - - 
combined!1 

 
The problem is no longer confined to alcohol and illegal drugs. 

Increasingly, people are innocently becoming addicted to widely prescribed 

stimulants, tranquilizers and painkillers. An April 9, 2001 issue of Newsweek has 

an excellent cover article on painkillers. Vicodin is one of the most widely 

                                                           
1 Substance Abuse: The Nation’s Number One Health Problem; Institute for Public Health Policy, Brandeis 

University (Initially published in 1994 and updated 2001 
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prescribed and highly addictive painkillers. Codeine, Darvon, percodan, and the 

latest potent painkiller, OxyContin, are also highly addictive and being abused. 

The harsh reality is that substance abuse is still present in alarming 

proportions, and it generates an enormous range of medical, social and criminal 

problems. 

Statistically, the impact of substance abuse on health should, by itself, be 

enough to force most alcoholics and drug users to seek assistance.  Drugs and 

alcohol are involved in 35% of psychiatric admissions, 20% of hospital 

admissions, account for 75% of trauma victims and 80% of the prison population, 

according to studies cited by the Betty Ford Professional Recovery Program.  

Physically, alcoholics lose their health or their lives to a large range of 

devastating diseases, including: 

• liver disease 

•  gastrointestinal bleeding  

• anemia,  

• pancreatitis,  

• throat cancer,  

• neurological disorders,  

• injuries incurred from auto accidents or fights 

• alcohol poisoning 

• Suicide   
Alcoholics have a reduced life expectancy: for men it is 48; for women it is 

52, although longer life expectancy is probably a result of later onset of abuse.  In 

fact,   because of their smaller size and genetic differences, women succumb 

faster than men. 

 

1.2 Addiction – Specifics within the Legal Profession 
 

Substance abuse has always been identified with the legal profession.  

The stereotype of the “old drunken trial lawyer” has existed since the 18th 

century.  Unfortunately, recent studies have confirmed a larger problem in the 

legal community than elsewhere. 
While it is estimated that approximately 8- 10% of the general population 

suffers from the disease of chemical dependency, according to the American Bar 

Association, the corresponding estimate for lawyers is nearly double, between 
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15-18%.  Most lawyers experiences extraordinary amounts of STRESS each 

day, resulting from long hours, deadlines, dealing with difficult clients, judges, 

and colleagues. Over time, these elements of stress take their toll, often resulting 

in a diminished or neglected family or social life.  Substances are often used to 

relieve stress and can eventually become habitual. In a study done in 1990 by 

John Hopkins Medical School, lawyers were found to have the highest rate of 

clinical depression of all professions surveyed. Substance abuse often develops 

as an attempt to self-medicate the underlying mental health issue. 

Roadblocks to recovery in the legal community include the outdated, but 

deeply ingrained, notion that addiction is a sign of weakness or moral failing.  

Lawyers and judges are held in high regard and usually maintain outside 

appearances.  They are held to a higher standard of conduct.  They are 

accustomed to being in control, and giving advice rather than receiving it.  They 

are often more likely to intellectualize the problem and are fearful of disclosure, 

loss of respect of colleagues, loss of clients, loss of job, loss of license.  But 

these very roadblocks are also great motivators for addressing the problem, 

particularly loss of family, job and/or license. In approximately 50-70% of cases in 

which lawyers face disciplinary charges, alcoholism and/or addiction is 

involved.  

 

1.3 Substance Abuse, Addiction and the Workplace 

As extensively outlined in Alcohol and the Workplace, an article by Karen 

Clopton in the July 2001 issue of the California Bar Journal, alcoholism is a 

covered disability under the Americans with Disabilities Act (ADA), the 

California Fair Employment and Housing Act (FEHA), and federally, under 

those governed by Sections 501,503 and 504 of the Rehabilitation Act 29USCA 

s2612 (a)(1)(D). Under the Family Medical Leave Act (FMLA), it is also deemed 

a serious health condition.   
Not all substance abuse indicates an addiction.  The difference between 

the substance abuser and one addicted to a substance is best described as 

follows. Once a person who is a substance abuser (a chronic heavy user or a 

periodic heavy user, one who on occasion after periods of abstinence, gets out of 
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control for a period of time, rather than a habitual user) starts running into 

problems, legal, personal, professional, or medical, he/she can and will stop.  If 

one has crossed the line into addiction, however, that person will no longer be 

able to predict or control their use on a consistent basis, and will continue to 

ingest the substance in the face of problems.  It might here be noted that 

cocaine is the only substance that rats will take until they die. Once addiction has 

set in, a person loses the power of choice. Usually, a person will try to do 

controlled drinking or using, drinking only on weekends or switching drinks 

sometimes, the method of control will work, but at other times, it won’t.  Those 

who have become addicted never know what the outcome will be once they start. 

They will find themselves getting into trouble even when they started out with the 

best of intentions. They frequently will then suffer feelings of remorse and 

demoralization, anger at themselves which can then be projected onto others, 

often as blame. * 
This is because the brain has undergone changes that set up what is 

called the phenomenon of craving, which sets in after the first drink or hit or pill.  

It is an allergy of the body, an inability to metabolize the substance in the same 

way that a person without such an addiction can, similar to the diabetic’s 

metabolism of sugar. The allergy of the body is accompanied by an obsession 

with getting and using the desired substance. 

 Increasingly, studies point out a genetic predisposition to the disease.  This is 

particularly true from male parent to sons, and especially so if both parents 

themselves suffer from alcoholism/addiction. In studies of adopted children, 

children of alcoholics have a 2-4x greater chance of developing the disease 

themselves, even if raised in a non-alcoholic home.  Similarly, in studies of the 

brain, the brain waves of sons of alcoholics differ markedly from the brain waves 

of non-alcoholics, studied long before they had ingested alcohol.  Alcoholism is a 

chronic disease and a progressive one.  It will always get worse if untreated.  

There might be brief recovery, but without ongoing support, there is usually a 

relapse. It is a disease that tells you that there is no disease. This aspect, called 

denial, is a major hallmark of someone with a problem. Only 3 to 5% of those 

afflicted lose everything.  Most have family, friends, jobs and function fairly well.  
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However, some area of the addict or alcoholic’s life will eventually suffer: family, 

social, financial, or professional 

 

The Implications of the Disease 

Personally: marriages, family life and other social relationships suffer 

Professionally: over time, there is a great, adverse, effect on productivity:                                       

• poor work performance 

• absenteeism 

•  excessive sick days 

•  unexplained absences especially on Mondays and Fridays 

•  lateness 

•  long lunches 

•  frequent breaks 

• not returning from lunch 

•  neglect of appearance: smell of alcohol, bloodshot eyes or dilated 
pupils 

•  irritability 

• argumentativeness 

•  insubordination 

•  missed deadlines, court appearances or late filings 

•  misuse of client funds 

• complaints by colleagues, client etc., 
 

Symptoms of Dependency: 

1) Tolerance, needing more of the substance to produce the desired 

effect; 

2)  A variety of withdrawal symptoms, which are treated with repeated use 

of the substance; 

3)  Increased use, drinking or using more than planned; 

4)  Craving, an overwhelming desire to use the substance;  

5)  Continued use in spite of problems; 

6)  Much time spent procuring, hiding and obsessing about getting or 

using the substance; 

7)  Repeated failed attempts to control use; 

8)  Isolation, loss of interest and abandonment of many social activities. 

Three of these symptoms over a 12 month period indicate a problem. 
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 Symptoms of abuse: 

1) Failure to fulfill home or workplace responsibilities. 

2) Physically dangerous use, e.g., driving under the influence. 

3) Legal problems;  

4) Continued use in the face of legal and/or personal consequences. 

One or more of these symptoms over a 12-month period indicates substance 

abuse. 

Treatment and Assistance 

The best prognosis involves a person’s honesty is admitting there is a 

problem, their willingness to seek or accept help, a supportive family and work 

environment, and continued contact with a support network. A person may be 

able to address the problem on his/her own with participation in a twelve-step 

program.  These include AA, NA, CA, MA etc. The Other Bar is a non-profit, 

free assessment and referral service available without cost to lawyers, judges, 

and law students, active or retired who need assistance with substance abuse. It 

is meant to be a bridge to a recovery meeting, but also has its own support 

meetings throughout the state. (800-222-0767; www.otherbar.org) The Other 

Bar also offers educational and prevention programs and is an MCLE provider. 

Consultants throughout the state can bring a panel to a law firm, law school, 

corporation, the judiciary etc. It operates a 24hr/7day support hotline (800-222-

0767). 

Sometimes, a combination of counseling, out-patient treatment and 

attendance at a support network will be sufficient.  At other times, residential 

treatment is the best approach to treatment, coupled always with follow-up in an 

ongoing support meeting.  If there is family involved, it is important that the family 

be treated as well.  It is a disease that affects the whole family.  They need to 

learn how to be supportive in a detached rather than an enabling way.  The 

addict/alcoholic needs to face consequences. Interventions, done with the 

guidance of a trained interventionist, can often be used to successfully persuade 

the substance abuser that he or she needs treatment. 
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Professionals have been found to have a higher success rate in recovery 

when they recover with other professionals.  They are likely to be less guarded in 

sharing their problem with others in their profession, who share common 

experiences and work environment.  The shame and denial that often 

accompany addiction are more easily penetrated. 

The Lawyer Assistance Program 

For attorneys facing mental health disabilities, which may or may not be 

accompanied by substance abuse and for attorneys with discipline issues, there 

is the Lawyer Assistance Program (SB479) which became effective January 1, 

2001. (866-436-6644) 

This is a more structured program than the assistance provided by the 

Other Bar.  It may require up to a 5 year commitment, an expenditure of funds for 

which financial aid may be available, random testing and meetings facilitated by 

a therapist.  For the attorney facing discipline or experiencing mental health 

issues, this program is especially beneficial. 

 

Conclusion 

Substance abuse affects the legal profession more so than the general 

population.  It is a threat to the public, can be fatal to the one impaired, and has 

disastrous consequences to those in close personal or professional relationships 

with the one impaired. If you or anyone you know, personally or professionally, 

needs help, there is help and hope. Get help for yourself.  Attend Alanon 

meetings and learn how to take care of yourself and not enable the substance 

abuser. Enlist the assistance of the Lawyer Assistance Program and the Other 

Bar.  Consider an intervention. But do not ignore the problem. Urge the 

addict/alcoholic to seek help.  You may save a life or a license. 
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Signs & Symptoms of Chemical Dependency 
(With thanks to the Florida Lawyers Assistance, Inc.) 

Family Physical Community Office Professional 

Withdrawal from 
family and 

pleasurable 
activities 

Multiple 
complaints 

Decrease 
participation in 

community 
affairs 

Disorganized 
appointment 

schedule 

Inappropriate 
behavior or 

moods 

Frequent 
absences 

Increased use 
of prescription 

medication 

Change of 
friends, 

acquaintances 

Hostile 
behavior to 
staff and 
clients 

Decreasing 
quality of 

performance 

Frequent 
arguments; 

child/spousal 
abuse 

Increased 
hospitalizations 

Drunk & 
disorderly 
incidents, 

public 
intoxication,  
DWI arrests 

"Locked door" 
syndrome 

(drinking or 
using at work) 

Inappropriate 
pleadings, 
decisions 

Family 
members 
display 

codependent 
behaviors 

Frequent visits 
to physicians, 

dentists, 
medical 

professionals 

Leaders in  
community 

lose 
confidence 

Borrowing 
money from 

partners, 
associates or 

staff 

Partners, 
associates,  
staff notice 
changes in 
behavior 

Children 
engage in 
abnormal, 

antisocial, or 
illegal activities 

Personal 
hygiene, dress, 

and 
appearance 
deteriorate 

Marked change 
in participation 

in weekly 
routines – 
including 

religious and 
volunteer 

participation. 

Frequently 
absent, sick or 
missing from 

work 

Client 
complaints, 
disciplinary 
issues and 
malpractice 

suits 

Sexual 
problems 

(impotence, 
affair) 

Accidents, 
trauma, ER 

visits 

Sexual 
promiscuity 

Clients openly  
complain to 

partners, 
associates, 

staff 

Missed 
hearings, 

appointments, 
depositions 

Separation or 
divorce 

(initiated by 
spouse) 

Serious 
emotional crisis 

Isolation from 
support 

systems, 
friends and 

family 

Increasing  
unexplained 

absences 

Loss of clients, 
practice, 

unemployment 
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DOS and DON’TS: 
FOR THE FAMILIES, FRIENDS, AND CO-WORKERS  

OF ALCOHOLICS AND OTHER DRUG DEPENDENT PEOPLE 
 

DO talk to someone who understands the disease of alcoholism and other 
drug addiction. 

DO learn the facts about chemical dependency 

DO develop an attitude to match the facts 

DO go to Al-anon and/or seek professional help. 

DO learn about yourself, your needs, desires, reactions and behavior 
patterns. 

DO maintain a healthy and consistent atmosphere in your home or 
workplace as much as possible. 

DO take care of your needs and let the addicted person take care of his/her 
needs. 

DO share your knowledge with others. 

DO be committed to your own growth, health, and life goals – be 
constructively selfish. 

 

DON’T 

 

preach and lecture to the person addicted to alcohol or other drugs 

DON’T make excuses for the chemically dependent person. 

DON’T rescue – let them clear up his or her own mistakes and assume the 
responsibility for the consequences of his or her drinking behavior 

DON’T make threats you won’t carry out. 

DON’T believe that you are the cause of the other person’s alcoholism or drug 
dependency. 

DON’T suffer for the chemically dependent person. 

DON’T protect the chemically dependent person from alcohol or drinking 
situations whether he or she is drinking or in a program of recovery. 

 

Adapted from information provided by: The National Council on Alcoholism and 
Other Drug Dependencies – Bay Area’s.  
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A Self-Test: Use this questionnaire to assess alcohol and/or chemical dependency 

problems 

1. Are my associates, clients, or support personnel alleging that my drinking/drug use is 
interfering with my work? 

2. Do I plan my office routine around my drinking/drug use? 

3. Am I fooling myself into believing that my drinking at business lunches is really 
necessary? 

4. Do I ever feel I need a drink/drug to face certain situations? 

5. Do I drink/use drugs alone? 

6. Because of my drinking/drug use has I ever had a loss of memory when I was 
apparently conscious and functioning? 

7. Has my ambition or efficiency decreased since I began drinking/drugging? 

8. Do I ever drink/drug before meetings or court appearances to calm my nerves, gain 
courage, or improve performance? 

9. Do I want, or take, a drink/drug the next morning? 

10. Have I missed or adjourned closings, court appearances or other appointments 
because of my drinking/drug use? 

11. Because of my drinking/using drugs, have I ever felt any of the following: fear, remorse, 
guilt, real loneliness, depression, severe anxiety, terror, or a feeling of impending 
doom? 

12. Is drinking/drug use making me careless of my family's welfare or other personal 
responsibilities? 

13. Does my drinking/drug use lead me to questionable environments or acquaintances? 

14. Do I really "need" a drink/drug to steady my nerves? 

15. Have I ever neglected my office administration or misused funds because of my 
drinking/drug use? 

16. Am I becoming increasingly reluctant to face my clients and colleagues in order to hide 
my drinking/drug use? 

17. Have I ever had the shakes, the sweats, or hallucinations as the result of my drinking/ 
drug use? 

18. Do I lie to hide the amount I am drinking or using drugs? 

19. Could my occasional or frequent disturbed or fitful sleeping be the result of my drinking/ 
drug use? 

20. Have I ever been hospitalized or treated by a doctor directly or indirectly as a result of 
my drinking/drug use? 
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IF I HAVE ANSWERED YES TO ONE OR MORE OF THE ABOVE QUESTIONS, IT IS TIME 

TO SEEK HELP. You do not have to manage it alone. Don’t put off calling while you are trying 

to decide whether things are bad enough. You do not have to lose your license, reputation or 

family before reaching out for assistance.  

 

 

 

 
How Can a Firm or Corporation Deal with the Issue of a Partner or 
Employee who is abusing Substances? 
 
Promptly—Addiction is a disease that gets worse, never better. It is important for 
the firm as well as the individual involved to break through DENIAL and address 
the problem. 
 
Firmly—Set boundaries, conditions for the individual in the workplace. 
INTERVENTION??? The addict senses when and where there is wiggle room, 
and often will not get help without an ultimatum. They may be in their own denial.  
 
Openly—With discretion, of course, and respecting privacy and Employment law 
issues, but do not feed paranoia. Focus directly on the substance abuse affects 
work quality and performance. Be specific. Share with the others on a “need to 
know” basis.  
 
Employment Law Issues turn on the status of the relationship, whether employee 
or partner. Some criteria: 

• Power to hire/fire 

• Right to supervise 
 
If an employee, issues of Discrimination (ADA, Family Medical Leave Act (if more 
than 50 people), Privacy of medical records, Defamation arise, one is required to 
respect confidentiality, and make accommodation, and not discriminate.  
 
If a partner, issues of Fiduciary Duty apply.  

• Establish and maintain institutional standards so that behavioral and 
performance problems are identified at an early opportunity. 

• Identify specific performance or behavioral problems such as erratic work 
hours, substandard performance, and observations of intoxication or 
impairment, unacceptable or unprofessional behavior. 

• Confront the lawyer with factual information and observations, and provide an 
opportunity for explanation or a request for assistance. 
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• If appropriate, request an evaluation by a healthcare professional to 
determine whether there is a medical problem and, if so, what course of 
treatment is recommended. 

• Impose appropriate requirements, including a “last chance” or “return to work” 
agreement. 

 

LAST CHANCE AGREEMENTS 
 
In business, employers generally require employees returning from treatment to execute 
a “last chance agreement” or “return to work agreement.” These agreements can be a 
constructive part of recovery. They provide job-related motivation and outline job-related 
responsibilities which relate to treatment and recovery. Although they vary from 
workplace to workplace, most include the following elements: 

• Verification that the employee is participating in a treatment program (be careful not to 
require too much information); 

• A commitment to remain drug and alcohol5 free; 

• An acknowledgement that the lawyer is committed to adhere to requisite standards of 
behavior; 

• Drug or alcohol testing if appropriate (be careful to avoid random alcohol testing for 
employees); 

• A commitment to participate fully in recommended aftercare, 12-step meetings, or 
other therapy recommended by treatment counselors; 

• An acknowledgement that a violation of the agreement, or its incorporated standards, 
will result in immediate termination; and 

• Authorization to talk to treatment counselors to obtain information about compliance 
with treatment requirements, aftercare conditions, and to get advice about the return to 
work, all limited to a need to know basis and carefully drafted to protect medical privacy. 
 
  “Last chance” or “return to work” agreements are appropriate for the lawyer too; 
however the type of agreement might vary with the lawyer’s status. Partners and 
shareholders who have ownership interests may work under agreements that spell out 
rights and responsibilities that leave little room for a mandatory extra agreement such 
as a last chance agreement. That may leave the firm with little leverage beyond a 
beyond a motion to expel the lawyer or break up the firm. But don’t overlook the value of 
negotiation too. You may be able to work out a perfectly satisfactory return to work 
agreement which protects organizational interests and, in exchange, offers practice-
related assistance upon return. 
 
* Before requiring a commitment to remain alcohol free, check with developing 
interpretations of the Americans with Disabilities Act. While current use of illegal drugs 
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is not protected under the law, alcoholism is as long as it does not have a negative 
effect on the business operations. That may lead to a tension between the need to 
abstain from alcohol for purposes of treatment and recovery, and the employer's 
insufficient interest in monitoring off-the-job drinking habits. We don't yet know where 
the line lies. 
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SAMPLE: TREATMENT AND RETURN TO WORK AGREEMENT 

By signing this agreement I accept and agree to the following terms and conditions 
which will govern my continued employment with and my return to work with [firm]. 
 
I. TREATMENT 

1. I acknowledge that my work performance and/or behavior have resulted in the 
need for intervention and have provided a basis for the termination of my 
employment (or: define nature of relationship) with the firm. As a consequence, and 
in order to avoid the termination of my employment (expulsion from the firm), I 
voluntarily accept the terms of this agreement. 

2. I agree to submit to an immediate evaluation by a health care professional of the 
firm’s selection. 

3. I will follow all treatment recommendations of that professional including without 
limitation entry into a residential treatment program. 

4. I understand that I am responsible for all costs associated with the treatment 
program to the extent they are not covered by insurance. 

5. I will authorize regular progress reports to be made to the firm during treatment 
(tailor to specific consent). 
 
II. RETURN TO WORK 

1. Upon completion of the recommended treatment program I understand that the 
firm will return me to employment. 

2. Upon my return, I will review all aftercare requirements and recommendations 
with my supervisor (on a need to know basis). 

3. I understand and acknowledge that my return to work will be conditioned upon my 
strict compliance with the following: 

(a) Strict compliance with the treatment recommendations made by the treatment 
professionals with whom I have been working. Upon completion of my treatment 
program, a summary of those recommendations will be prepared and attached as 
Exhibit A to this agreement, and I will re-execute it at that time (tailor consistent with 
medical authorization); 

(b) Complete abstention from all mood-altering substances except in strict 
accordance with the written authorization of a licensed physician who has been 
advised in advance of my treatment for substance abuse and who has reviewed any 
such prescription in advance with my substance abuse counselors (tailor to address 
off-duty alcohol use); 

(c) Regular attendance at required or recommended 12-step programs. 

4. For a period of two years from the date of my return to work, I agree to submit to 
testing to detect the presence or use of drugs (or alcohol if appropriate), on any 
basis including random or unannounced, and at the times and on the terms that are 
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communicated to me by [insert authorized person or entity]. I understand that at the 
conclusion of the two year period the company, in its sole discretion, may extend the 
period during which I will submit to drug testing for an additional year. 

(Use caution in defining alcohol testing to avoid ADA problems) 

5. I understand and acknowledge that I continue to be bound by and must adhere to 
all standards of professionalism, behavior and performance that are required of 
attorneys with the firm as they may exist from time to time, including but not limited 
to those set out in the firm’s policy and procedure manual. 

6. This agreement does not guarantee my employment or compensation for any 
period of time, nor does it in any way alter my status [as an at will employee]. I 
understand and acknowledge that strict adherence to these terms and conditions are 
a requirement of my continued employment with the firm and that any violation of the 
terms of this agreement (including its incorporated standards) will result in my 
immediate termination. By my signature below I confirm that I have reviewed and 
considered these terms and accept them voluntarily as a constructive part of my 
recovery. I also acknowledge that these terms are being provided to me as an 
alternate to the termination of my employment. I understand that I may withdraw my 
consent at any time during the term of this agreement, but acknowledge that 
withdrawing my consent is a voluntary termination of my employment (consent to my 
expulsion from the firm). 

 
Signature # 1 (at the time of intervention): 
 
 
 
 
Signature # 2 (upon return to work, and incorporating aftercare recommendations) 
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